DISTURBANCE CATEGORIESAND THRESHOLDS
Section 3809.10 How Does BLM Classify Operations?

10.01 Comment: Proposed 83809.11(a) requires casual use digurbance to be “reclaimed.”
Which reclamation standards apply?

Response: We changed the requiremert in find 83809.10(a) to includethe word
“reclamation,” which is defined under 83809.5, rat her than continue to use the phrase
“you must redaim” that appeared under proposed §3809.11(a). Thedefinition of
“reclamation” should clarify the standards that are to be met. Wording was added to final
83809.10(a) to clarify that if operations do not qudify as casual use, aNotice or Plan of
Operations is required, whichever applies.

10.02 Comment: With no notificaion requirements it is not dear how BLM will monitor
casual use operations.

Response: We intend to monitor casual use operations in the course of our normal
duties, but we agree with the comment and deleted the statement from proposed
§3809.11(3).

Section 3809.11 When Do | Have to Submit a Plan of Operations?

10.03 Comment: Revisethe tablein proposed §3809.11 to avoid duplicating or summarizing
the defintions in 3809.5 and to eliminate ambiguity. The table is difficult to follow.

Response: Thetablein proposed §3809.11 has been diminated from the fina rule. The
information formerly inthat table has been reorganized and edited and now appears under
firal §3809.11, §3809.21 and §3809.31.

10.04 Comment: Mining disturbance greaer than casual use should requirea Plan of
Operationsto be conggent withthe National Research Council (NRC) report.

Response: This change was adopted into the final rule to comply with NRC (1999)
report Recommendation 2.

10.05 Comment: The current casua use/notice/plan threshold is adequate and should be
retained. Thethreshold proteds the environmert and reduces cogs of exploration for
operators.

Response: Retaining the above-described threshold would be inconsistent with NRC
report Recommendation 2. Therefore, we did not adopt the comment.
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10.06

10.07

10.08

10.09

10.10

10.11

10.12

Comment: Mining or milling operations, which will cause asignificant impact, even if
related to 5 acresor less, should be required to submit aplan of operations for approvd.

Response: BLM has incorporated NRC (1999) report Recommerdation 2 in our
proposed final regulations to require Plans of Operations for all mining and milling.

Comment: The NRC report did not evauate the adverse impact of Recommendation 2
on the vast mgjority of miners who have complied with existing regulations.

Response: We have incorporated NRC report Recommendation 2 into the proposed firel
regulationsand have evaluaed its impad in the final EIS.

Comment: NRC Recommendation 2 should not be supported because it would
automatically exclude from Notices some operations that would not significantly affect the
environment.

Response: Your comment is noted, but we have incor porated NRC's Recommendation 2
into the proposed final regulations

Comment: BLM should adopt theNRC Committe€ s recommendations that exploration
be dlowed under N otices, whereas mining would require Plans of Operations, but should
leave further details to agency guidance. The criteria for distinguishing between
“exploration” and “mining,” may vary from state to state.

Response: We have incorporated NRC's Recommendation 2 into the proposed firal
regulations. Guidance on implementing the regulations will follow when the regulations
become find.

Comment: BLM shoud not require all mining operaions to be conducted under Plans of
Operations, but should retain Notices for placer and lode minesthat do not use toxic
chemicals or create add rock drainage.

Response: We rnote your comment but have incorporated NRC’ s Recommendation 2 into
the proposed final regulations.

Comment: Itisunnecessary to require Plans of Operations for mining in light of the
proposed financial asurance requirements for Notices.

Response: We note your comment but have incorporated NRC’ s Recommendation 2 into
the proposed fina regulations.

Comment: Any activity requiring construction equipment or engineering design should
need aPlan of Operationsin light of the NRC report. Mechanized drilling equipment, off-
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highway vehicles, and bulldozers should als require a Plan of Operations.

Response: We note your comment but have incorporated NRC’ sRecommendation 2 into
the proposed final regulations.

10.13 Comment: Lowering the threshold for Notices or Plans of Operations seems to conflict
with the 1970 Mining and Mineral Policy Act and the 1980 National Materias and
Minerals Policy Research and Development Acts.

Response: We and the public operate under many conflicting laws. We believe we have
balanced the mandate of FLPM A to prevent unnecessary or undue degradation of the
public lands with the above-mentioned minerd policy acts that promote devel opmert of
the Nation’s mineral resources.

10.14 Comment: Some bulk sampling may crossthe line from exploration to mining. Bulk
sampling to remove less than 100 tons of materia cannot be compared to bulk sampling
that requires 10,000 tons for testing, which is the known range insize of such activities.
While a bulk sample proposal under a Notice deserves scrutiny, the fina deter minations
should be made on a case-by-case basis

Response: BLM reocognizes that buk samplingis not easy to define Bulk samples vary
in many ways, including size and weight, as acknowledged in the NRC (1999) report. We
have chosen a threshold at the upper limit of the NRC discussion on bulk sampling: 1,000
tons or more would trigger the requiremert for a Plan of Operations (See final
83809.11(b)). We believe that this limit implements NRC report Recommendation 2 in a
way that does not unduly constrain exploration (see NRC report Recommendation 3) yet
provides a clear cutoff that can be verified by BLM field people.

10.15 Comment: BLM should use cautionindeciding whether to exclude bulk sampling from
Notice-level operations. The NRC report (page 96) refersto activity that involves the
“excavation of considerable amounts of overburden and waste rock” to get to layes
where the bu k samples will be taken. Sampling of that nature getsto be 0 extensive as to
require aPlan of Operations. Other activitiestha might nominally qualify as bulk
sampling, such asonesthat do not first remove large amounts of overburden, can properly
be treated as exploration subject to the Notice-level program. Such sanpling involves far
less disturbance than the activities listed by NRC, and, in any evert, the land from which
the bulk samples are taken must 4ill bereclamed. For these reasons, in case of bulk
sampling, BLM should focus not on the amount of earth sampled, but rather the sampling
method.

Response: BLM recognizes that buk samplingis not easy to define Bulk samples vary

in many ways, including size and weight, asthe NRC (1999) report acknowledged. The
report discusson on sampling clearly statesthat NRC believes not all sampling programs
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10.16

10.17

10.18

10.19

would require a Plan of Operations, but that Plans of Operations would generaly be
required. I n consdering the NRC discussion, BLM does not believe that drilling should
be considered a bulk sampling method because NRC characterized bulk samples as
excavations from shalow open pits or smal underground openings. We have chosen a
threshold at the upper limit of the NRC discussion on bulk sampling, that is, bulk samples
of 1,000 tons or more will trigger the requiremernt for a Plan of Operations (See final
§3809.11(b)). We believe this limit implements NRC report Recommendation 2 inaway
that does not unduly constrain exploration (see NRC report Recommendation 3) yet
provides aclear “ cutoff” that can be verified by BLM fied personnd.

Comment: BLM should revise thelanguage that now appears in final 83809.11(c)(3) to
date that an area of criticd environmenta concern (ACEC) triggersthis provision only
when the establishing of the ACEC considered and evaluated existing minera rights and
mineral potential.

Response: ACECsare designated through BLM'’ s land use plaming process and are
subject to public comment before designation. This process alows the public to comment
and BLM to consider and evaluate minera potential and valid existing rights. The
requirement for a Plan of Operationsin ACECswould result in amore formal review and
approval of mining or exploration, whichwould hdp assure better planning and protedion
of the resources for whichthe ACEC was established.

Comment: Most mining clams held by smdl miners are ether within areas closed to off-
road vehicles or within areas proposed to be closed to off-road vehicles. As such, aimost
all small minerswill be required to prepare Plansof Operations for any level operation on
their daims.

Response: The requirement is restricted to areas designated as “ closed” to off-road
vehide use. It does not apply to proposed closures. This requirement remains unchanged
from previous 83809 regulations in effect since 1981.

Comment: BLM should include riparian areas under proposed 3809.11(j), asin the
Northwest Forest Plan.

Response: Using the new performance gandards, including the protection of riparian
areas and wetlands found in final §3809.420(b) (3), we believe that riparian areas will be
adequately protected.

Comment: We oppose requiring a Plan of Operations for operations affecting proposed
threatened and endangered species or ded gnated critical halitat because of the uncertainty
and delays to the permitting process and the additional workload required.

Response: We believe that the requirement to submit a Plan of Operations for surface
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disgurbance greater than casud use on any known lands or waters known to contan
federally listed threatened and endangered spedes or their proposed or designated halitat
is the best way to protect these species. Under §3809.11(c)(6) BLM can develop land use
plans or endangered speciesrecovery plans which might then allow Notices to be filed.

10.20 Comment: Delete the phrase “unique, irreplaceable, or outstanding historicd, cultural,
recreational, or natural resource values’ from proposed 83809.11(j)(6), since this phrase
may be too subjective and any pubdic lands could meet these criteria. Some commenters
believe that defining “ gpecial datus areas’ by those criteria would esteblish ad hoc
designations of ACECs as to mining without following the procedures of 43 CFR 1610.7-
2. Delete the term “activity plans.”

Response: We havedeleted these phrases from the final rule for several reasons First,
we modified the definition of unnecessary or undue degradation in final 83809.5 to include
conditions, activities, or practices that result in substantid irreparable and unmitigat able
harmto significart sciertific, cultural, or environmerntal resources of the public lands.
Secord, we retained |language specific to threatened or endangered spedesin recognition
of the consultation requirements of the Endangered Species Act. We believe that these
modifications have the same net effect asthe languagein proposed 83809.11(j)(6).

10.21 Comment: Theterm “specia status areas’ (used in fina §3809.11(c)) isvery broad, and
would effectively ranove many areas from exploration. The termexpands BLM authority
to create such aress.

Response: The termisnot meant to impart any distinctive meaning on its own; it is
simply a general reference to the types of lands listed in that section. The listed lands
have already been egablished under separate laws and are not affected by the regulations

10.22 Comment: Proposed 3809.11(j)(6) istoo narrow an approach under BLM’s
responsibility to prevent unnecessary or undue degradation, and to protect affected
resourcesBLM must retain authority to require Plans of Operations.

Response: We have deleted 83809.11(j)(6) from the final rule for several reasons. (See
§3809.11 for wha would requirea Plan of Operaions.) Frg, we modified the definition
of umecessary or undue degradation in final 83809.5 to include conditions, activities, or
practicesthat result in substantia irrepar able and unmitigatable harm to significant
scientific, cultural, or environmental resources of the public lands that cannot be
effectively mitigated. Second, we retained |anguage specific to threatened or endangered
species inrecognition of the conaultation requirements of the Endangered Species Act.
We believe that these modifications have the ssme net effect as the language in proposed
§3809.11(j)(6).

10.23 Comment: Proposed §3809.11(e) istoo vague on when a Notice or Plan of Operations
would be required for group recreationa mining. Recreationa and minera collecting
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groups should not be singled out and have to submit a Notice or a Plan of Operatiors. It
Isan unreasonable requiremert and, in some cases, mineral-collecing groups could not
afford the financia guarantees, which they feel are unnecessary for those who use only
hand tools. BLM should not recognize such activities under the mining laws.

Response: We have deleted 83809.11(¢e) from the final rule. Provisionsfor when a
Notice or Plan of Operations would need to be submitted that would affect recreational
and mineral collecting groups can be found in thefinal rule, 83809.31(a). The changesin
83809.31(a) provide more clarification asto when aNotice or Plan of Operations would
be required.

10.24 Comment: Proposed 83809.11(f) will eliminate flexibility when requiring Plans of
Operations for uses described in that section.

Response: We deleted proposed 83809.11(f) but inorder not to be inconsistert with
NRC Recommerdation 2, we retained inthe final rules the provision requiring a Plan of
Operations for mining and milling operations.

83809.11 “Forest Service’ Alternative

10.25 Comment: BLM received avariety of comments on the Forest Service dternativein the
proposed regulation. They are as follows. The Forest Service alternative would provide a
consistent approach to federal agency administration of the Mining Law. The surface
resources on BLM public lands deserve the same level of protection as do the national
forest lands. Adoption of the Forest Service alternative would be less confusing in those
mineralized areas that occur on both BLM lands and in national forests. T he Forest
Service dternative compares favorably to proposed §3809.11 (Alternative 1) because of a
perception that the Forest Service alternative would provide greater protection to non-
spedal statusaress, tha is thoseareas not liged in proposed §3809.11(j). BLM did not
provide a meaningful basis for reasoned comment on thisissue. The Forest Service
altenative has an advantage because it places the burden of decidng whether aNotice or
Plan is needed on the government as opposed to the operator. The significant digurbance
standard of the Forest Service alternative would be too vague, too open to varying
interpretations create uncertainty as to which operationsit would apply, and create
significant potential for disagreement between the operator and BLM over whether a
planned operation would create significart disturbance. The significant digurbance
standard of the Forest Service alternative goes beyond H.PMA s stautory directive to
prevent unnecessary or undue degradation. Adoption of the Forest Service dternative
would eliminate the use of Noticesfor small exploration operations. If o, busnesswould
be adversely affected. Eliminating Notices for placer mining in Alaskawould create a
hardship for small miners, who couldn’t meet the requirements for filing a proposed Plan
of Operations. The Forest Servicealternative would consume more of BLM’ s already
thinly goread resources, potentially causng adminigrative delays and increase cods due to
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NEPA compliance requirements.

Response: Congresshas required BLM not be inconsistent with the NRC (1999) report.
This report recommends that exploration digurbing less than 5 acres be dlowed under
Noticelevel activity.

Section 3809.21 When Do | Have to Submit a Notice?

10.26 Comment: Smdl operaorscount onthe5-acre excluson for rgpid yet responshble
evaluation of many projectsto make its discovery. Such operators may not have the
finances for lengthy permit procedur es and time delays, as do major mining companies.
Without the 5 acre threshold, future exploration would be conducted aimost exclusively by
the largest of the mining companies.

Response: The 5-acrethreshold for submitting a Notice has been retained for exploration
activities of 5 acres or less.

10.27 Comment: Define “unreclaimed” as used in proposed 83809.11(b) and proposed
§3809.11(c). BLM should not regard the Notice threshold as “unreclaimed surface
disturbance of 5 acres or less.”

Response: We have changed the teem “unreclamed surfece disturbance of 5acres or

less” in 83809.21(a)(1) to clarify the requirement. By specifying “public lands on which
reclamation has not been completed,” we expressly intend to use the term “reclamation” as
defined in final 83809.5. Thismeansthat reclamation must meet performance sandar dsin
final §3809.420, and BLM must accept such reclamation before releasing a finandal
guarantee. Once reclamation has been completed to these standards, we believe that such
lands may be treated as if never disturbed when considered in aNotice submittal.

10.28 Comment: Clarify under proposed 83809.11(b) how an operator isresponsbleto
reclam the previous disturbance by another operator.

Response: Aswith proposed 83809.11(b) and (¢), and thefinal rule, the operator is
liake for prior reclamation obligations in a project area if conditions described under final
§3809.116 are met. Operatorswho beieve that BLM should not hold them responsible
for past reclamation obligations should contact BLM before causing more surface
disturbance. BLM could then advise them as to whether it is taking any action against
previous operators or mining claimants at the disturbed gte.

10.29 Comment: Revise proposed 83809.11(b) to retainthe existing requirement for BLM to
act within 15 calendar days. Extending the review period to 15 business days would delay
exploration. Operators need flexibility and speed for Notice-level exploration projects, and
that timing of exploration activitiesis often critical. Streamline the processing of Notices
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10.30

10.31

as much as possible and avoid delays. Streamlining the processwould be conggent with
the NRC report.

Response: We changed thefinal rule to use caendar days rather than business days in
response to public comments and the NRC (1999) report recommendations to minimize
impacts on exploration and small operators.

Comment: Clarify what ismeant by “business days’ since government busness days do
not coincide with industry business days.

Response: We changed thefinal rule to use calendar days rather than business days in
response to public comments and the NRC report recommendationsto minimize impacts
on exploration and small operators.

Comment: In the proposed rule the 15-business-day review period givenBLM to review
Noticesistoo short to ensure adequat e investigation by the agency. We suggest 30 days.

Response: We did not implement thissuggedion Ingead, we changed the final rule to
use calendar days rather than business days inresponse to public comments and the NRC
report recommendations to minimize impacts on exploration and small operators.

Section 3809.31 Special Situations That Affect Submittals Before Conducting Ope ations

10.32

Comment: Suction dredges with intake diameter of 8 to 4 inches or less should be
congdeed casual use and not require a Notice or aPlan of Operations. It is not dea how
BLM determined the 4" intake threshold. BLM should adopt state requirements,
including intake size and not be mor e stringent than the State. It appears that the
proposed rule requires a Notice or Plan of Operations for any dredging activity, regardless
of how insignificant. Replace the 4" nozzle threshold with language that identifies surface-
disturbing activities asthe threshold for Notice level use. High-value fish and wildlife
hahitatscould be harmed by a4" suctiondredge intake. Require standards for suction
dredging concerning cumulative impads and stream status BLM should consider a
broader range of values that could be affected when assessing whether to regulate portable
suctiondredgesunder 4 inches in diameter. Suction dredge operators should, at a
minimum, be required to obtainan individual National Pollution Discharge Elimnation
Sygem (NPDES) permit. Avoid the contrad ction tha small suction dredgesare not
considered casual use yet do not follow requiremerts for Notices or Plans of Operatiors.
BLM should define amall dredges as recreatioral or casual use and not reguire bonding or
Notices unless the operators have arecord of causing problems or noncompliance. The
National Research Council does not wish small-scal e dredging operations, those that use a
nozzle size of 8 inchesor less, to be categorized as amining operation. Very smal
industrial mineral mines or placer operations (other than the small dredgesdiscussed
above) that use only snple sorting methods should not automatically be required to
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submit Plans of Operations. Such determinations should be made on a case-by-case basis
The language in proposed §83809.11(h) would conflict with Recommendation 2 of the
NRC report. Suction-dredging is properly managed under state or local authority. If the
proposed ruleis finalized, the proposed alternative that would allow an operator to use
any suction dredge if it was regulated by the date and the state and BLM have an
agreement to that effect should be adopted as the least burdensome alternative.

Response: We deleted the reference in proposed 83809.11(h) to an “intake diameter of 4
inches or less” We retaned languagethat relies on statereguaion When the stae
requires an authorizaion for the use of suction dredgesand BLM and the date have an
agreement under final 83809.200 addressing suction dredging, we will not require a
Notice or Plan of Operations unless otherwise required by this section. In addition, we
added clarifying language and cross-references under final 83809.31(b)(1) and
83809.31(b)(2). Giventhe NRC report discussion that endorses the way BLM regulates
suctiondredging, we believe that the NRC did not intend in its Recommendation 2 to
require Plansof Operations for suctiondredging. Therule will allow mog suction
dredging to be regulated by state regulatory agencies aslong as they have a permitting
program that is the subject of an agreement with BLM under final §3809.200. Therefore,
we find that final 83809.31(b) is not inconsistent with Recommendation 2 of the NRC
report.

10.33 Comment: Since suction dredging takes place in rivers and streamsand not on the land,
it should be under gate authority and regulation, not BLM regulation.

Response: We generdly agree that it is gppropriate for Satesto regulate activitieswithin
navigable waters. Evenin such cases, BLM believesit has the authority to protect the
public lands above high water mark where there may be adjacent, related operations. But
in many cases, there has been no such determination of navigability for riversand streams
on public lands. Inthese instances, BLM has clear authority to regulate the operations.
We believe we have provided for proper state regulation of sudion dredging in final
§3809.31(b).

Operations Conducted Under Notices

10.34 Comment: Clarify in 83809.300(a) that al Noticeswill expire after 2 years and then the
find rules will gpply.

Response: Thefina rule has been modified to clarify the intent of the section.

10.35 Comment: Useatax identification number instead of asocia security number in the
operator information required under proposed 83809.301(b)(1).

Response: We agree and have madethat changein the proposed find regulations, as well

Comments & Regponses 164 Disturbance Categories & Thresholds



as under final §3809.401(b)(1).

10.36  Comment: Notice content requirements should not include the datesthat operationswill
begin and when reclamation will be completed, since these are never exactly known.

Response: We agree and have changed final §3809.301(b)(2) (iv) accordingly by asking
for the expected dates that operations will begin and reclamation will be completed. We
have dso specified “calenda” days under find §3809.301(d) for darity.

10.37 Comment: Add arequirement to 83809.301(b), 83809.312, and 83809.313 for an
operator to advertise planned operationsin alocal newspaper, not beginning operations
until 30 days after publication. Thistime would alow the public to file written objections.

Response: Wedid not adopt this comment since we believe that this suggestion would
conflict with NRC report Recommendation 3 deding with expeditious handling of
exploration.

10.38 Comment: Add to 83809.311 language that allows any person with an adversely affected
interest to file written objectionsto a Notice within 30 days of advertising planned
operations.

Response: We did not adopt this suggegion because we believe that it would conflict
with NRC report Recommendation 3 on expeditious handling of exploration .

10.39 Comment: Operators should not have to provide a reclamation cost estimate under
proposed 3809.301(b)(4) because BLM would review and modify areclamation planin
most cases.

Response: We do not agree with this comment and have not adopted the suggested
change. The burden should be on operators, who are the proponent of the activities
requiring reclamation, to give their best estimate of reclamation costs.

10.40 Comment: BLM should review Notices for completenessin time framesranging from5
calendar days to 20 business days.

Response: We have rejected this suggestion because we believe the 15 calendar day
review period should include acompletenessreview. If BLM staff deermines that a
Notice is incomplete inlesstime, we will notify the operator as soon aspossible

10.41 Comment: Clarify the standards BLM will use to see if a Notice is complete under
3809.311(39).
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Response: The standards for completeness are listed in final 83809.301.

10.42 Comment: The State Game and Fish Department would like to review proposals,
regardless of acreage, where there is concern about fish and wildlife resources, or limited,
high-value wildlife hahitats such as riparian zones and wetland halitats.

Response: During the Notice-review process BLM will make every effort to coordinate
with state regulators. This coordination will likely happen through state/federal
agreements, such asdescribed under final 83809.200.

Section 3809.312 When May | Begin Operations After Filing a Complete Notice?

10.43 Comment: BLM should berequired to inform the operator when aNotice is conplete
and operations can begin.

Response: This comment has not been incorporated in the final rule. The Notice system
is designed to alow an operator to begin operating if not notified by BLM of its concerns
about compliance with this rule.

10.44 Comment: New 83809.312(e) should be added that would notify operators that they
may be subject to more requirements imposed by state regulation and that operators must
be in compliance with such requirements before beginning operations.

Response: The comment was not adopted. This requirement is already covered under
83809.5, under the definition of unnecessary or undue degradation. See also final
83809.3. In addition, state law appliesby its own terms.

10.45 Comment: The 15-business-day time frame proposed for Notice review would not be
realistic 9nce an operaor would berequired to provide a finandal guarantee before
beginning operations.

Response: In practice, anoperator would need to obtanafinancid guarantee before or
soon after filing a complete Notice in order to begin operations 15 days | ater.

10.46 Comment: Notice-level operations should not be required to furnish financial guarantees,
as required under proposed 3809.312(c), if no cyanide or leaching is proposed.

Response: The requirement for afinancia assurance beyond casud use hasbeen I€ft in
the final rulesso as not to be inconsistent with NRC report Recommendation 1.

10.47 Comment: BLM would be able to extend the 15-business-day review period for a Notice

indefinitely under proposed 3809.313 due to the ambiguous, proposed language of that
section
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Response: Unde 83809.313(a), the final rule allowsBLM to extend the review period
by 15 more cdendar days. Specific time frames were not included in 83809.313(b), (¢),
and (d), becauseit could take longer to resolve BLM concerns.

Section 3809.330 May | Modify My Notice?

10.48 Comment: Proposed § 3809.330 does not define how an incomplee Notice modificaion
affects the existing Notice.

Response: Fina 83809.330(b) states that modified Notices will be handled under the
proceduresof final §3809.311, which addresses incomplete Notices. Y ou may not
proceed with the modified Notice urtil it is complete and BLM has reviewed it.

Section 3809.331 Under What Conditions Must | Modify My Notice?
10.49 Comment: It isunclear how §83809.331(a)(1) would apply to private lands.

Response: 83809.331(9)(1) applies to modifications of Notices involving public lands. It
has nothing to do with private lands.

10.50 Comment: 24000.50: It is unclear how muchtime BLM woud give an opeator to
comply with §3809.331(a)(1) if BLM requires modification of a Notice.

Response: The length of time that BLM requires to modify a Notice will depend on site-
spedfic conditions. The time requirements will be goelled out inan goped all e decision
letter sent to the operator from the BLM.

10.51 Comment: BLM should revise proposed 3809.331(a)(1) to require documentation of
unnecessary or undue degradation that BLM had found.

Response: Normal case processing in BLM includes documenting our findings in case
files. This documentation ensures a good written record upon which the local BLM
manager can base decisions and findings. These findings and ded sons on unnecessary or
undue degradation would be included in an appealable decision letter sent by BLM to the
operator and requiring modification of the Notice.

Section 3809.332 How Long Does My Notice Remain in Effect?
10.52 Comment: Two yearsisareasonable period for aNotice to be effective, but the
responsibility for operaors to redaim opearations should be independent of the validity of
the affected mining clams.

Response: The 2-year period addressed in final rule §3809.332 makes no mention of the
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validity of the &fected mining daims Operators continueto be responsible for
reclamation of their disturbances after expiration of a Notice or abandonment of a mining
clam.

10.53 Comment: Notices should expirein 4 to 5 years.

Response: Operators may file extensions under final §3809.333 to keep their Notices
and our records current. Additional extensions are allowed.

10.54 Comment: BLM has not shown that an inability to clear expired Notice records has
resulted in unnecessary or undue degradation and that it would be inappropriate to clear
records g nce reclamation may not be completed for acondderadetime in the futureat a
project area.

Response: This provisonremains in the final rule because it will help BLM clear its
records of Notices where no activity has occurred or Notices that have remained inactive
for long periods since operations began. Reclamation obligations will continue for the
operator until completed, regardless of the disposition of the Notice.

Section 3809.333 May | Extend My Notice, and, if so, How?

10.55 Comment: Clarify that Notices would be extended only if there is an acceptable financial
guarantee as provided under §3809.503.

Response: We have incorporated a reference to 83809.503 to this subsection of the final
rule.

10.56 Comment: The 2-year time frame for Notice extensonisadequate. The 2-year time
frame for Notice extensgon istoo short. Notice extensons should not be required if
operations do not change.

Response: Operators may file extensions under final §3809.333 to keep their Notices and
our records current. Addtional extensions are dlowed..

10.57 Comment: Clarify that the only reason a Notice extension might not ensueisin the
ingance of noncompliance, and in such a case BLM would notify the operator.

Response: We anticipate that only operatorsin good standing with the regulations will be
able to extend Notices. BLM will inform operators of the reasons for the noncompliance
and steps needed to correct it.

10.58 Comment: Add language to §3809.330(a) and to §3809.333 to require public
notification for Notice modifications and extensions.
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Response: We bdievethat adding such public notification requirements would be
inconsistent with NRC report Recommendation 3.

Section 3809.334 What if | Temporarily Stop Conducting Operations Under a Notice?

10.59 Comment: BLM should provide written documentation of any finding under proposed
3809.334(b) that temporary cessation of operations will likely cause unnecessary or undue
degradation.

Response: BLM'’ sfindings, on a case-by-case bags, will be spelled out in an appedable
decision letter sent to the operator from BLM.

10.60 Comment: 83809.334 inadequately addresses unnecessary or undue degradation caused
by improper storage and contairment of hazardous material sand remediati on of
contaminated soils.

Response: We believe that the performance sandar ds applicable under 83809.320 aswdll
asthe continued requirement to prevent unnecessary or undue degradation adequately
address these concerns.

10.61 Comment: Define “period of time” as used in 83809.334(a) and “extended period of
non-operaion” as used in 83809.334(b)(2).

Response: Regardless of the “period of time” that passes, at all times anoperator must
meet the requirements of 83809.334(a). BLM will take actions needed to ensure the
prevention of umecessary or undue degradation. BLM will determine the term of an
“extended period of non-operation” on a case-by-case basis after considering the
sensitivity of the resources in the project area.

Section 3809.335 What Happens When My Notice Expires?

10.62 Comment: A third option should be added to §3809.335(a) to alow an operator to give
written Notice to BLM of the intent to extend the Notice per 83809.333. If an operator
misses the extension deadline but intends to operate, he/she should not be forcedto
reclam.

Response: Operators who face this situation would not be in compliance with 83809.333,
whichrequires they notify BLM in writing on or before the expiration date of their desire
to conduct operaions for 2 additional years. We wrote 83809.333 in thisway inorder to
avoid long periods of time after a Notice expires for redamaionto be completed, and to
prevent unnecessary or undue degradation from occurring. 1f a Notice expires,
§3809.335(3) enauresthat reclamation is promptly completed. If an operator
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inadvertently misses a Notice-extension deadline, he/she must immediately submit a new
Notice and provide adequate finandal guarantee as required under 83809.301, then follow
§3809.312. Quick submittal of a new Notice will ensure the prevention of unnecessary or
undue degradation and continuity of operations.

Section 3809.336 What if | Abandon My Notice-L evel Operations?

Comment: Since exploration is typically intermittent, Notice-levd operations may appear
to be “abandoned” at sometime during the 2-year Notice term.

Response: We haveincluded in 83809.336 criteria to informthe public of indicators of
abandonment. BLM will strive to contact operators where it is not clear whether
operations have been abandoned. Our mgjor concerns are the prevention of unnecessary
or undue degradation and that operators maintain public lands within the project area,
including structures, in a safe and clean condition.

Comment: Revise 83809.336(a) to require BLM to providean gppedald e determination
that the project area has been abandoned.

Response: Any written decision that BLM sends to an operator may be appealed as
outlined under §3809.800.
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11.04

PLANS OF OPERATIONS
Existing/Pending Plans of Oper ations

Comment: 3809.400(b) "BLM made anEA...available to the public...": Does this include
EAstha are on file at a BLM office and therefore “available” as public information, or are
the regs referring to public notification in a more formd sense(i.e. interested parties
receiving notification by mail or internet)? Also, does the EA need to be FONSI'd, final or
prelimnary? These issues should ke clarified so that the new regs can be implemented
more consistently. The proposed rule should delete the unfair NEPA document
publication requiremert trigger to grandfather proposed Plan of Operatiors.

Response: 83809.400(b) was attempting to clarify the dates when the find rules would
become effective where Plans are pending awaiting the completion of an environmental
asessnent (EA) or EIS Thefinal 83809.400(b) has been revised and no longer refers to
pending EAsor EISs indetermining effective dates of the final ruleson pending plars. If
the Plan of Operations were submitted before the effective date of the final regulations,
then it falls under the old plan content and performance standard requirements.

Comment: All existing Notices or Plans of Operations should be grandfathered if they
put the new regulations in place unless the mining materially changes from whet was
proposed and approvedin the Notice or Plan.

Response: Thefind rules provide that al existing approved Plans of Operations, and
Plans of Operations pending on the effective date, would be grandfathered from the Plan
content requirement s and the performance standards. All other portions of the regulations
such as bonding and enforcement would still apply. Material changes (modifications)
would be subject to the new regulations where practicd as described in §3809.433.

Comment: 3809.400. Please definewhat you condder to be amaodification T his should
be listed in the definitions. No cut-off date should exist since the operator is committing
capital. Under set assumptions, it's defined by the performance standar ds, and thiswould
deter anyone in this project, or the new rules coud force hisfinancid postion into a
riskier state. In other words, he could not be ableto fill it.

Response: A modificaion, as used in section 3809.432, is a change ina Plan of
Operations that requires some level of review by BLM because it exceeds what was
described in the approved Plan of Operations. We have added this definition to the
Glossary of the final EIS.

Comment: For this rulemaking, the regulations in effect when a Plan of Operations is
submitted must govern. If BLM proceedswith this rulemaking, the find rule must clarify
that the new rules do not apply to any pending Plan of Operaions and that the date of
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submission of the Plan determines which rules will apply. The agency can, however, draw
some line, inafinal rule, on the completeness or competence of the Plan pending & the
time of the final rule in order to prevent BLM from being required to exempt from the
new rules incormplee or obvioudy inadequate Plan ssubmitted solely for the purpose of
preventing application of the rule changes. At the same time, a fully developed Plan (that
coversal necessary facilities and addresses the mgor permitting statutes and issues) is
itself a significant investment of technicd expertise, time and noney. It isnot prepared
and submitted to beat adeadine; it is suomitted in a good faith effort to comply with
existing regulations. The operator may expect that there will be changesin the Plan
between submission and approval, based on agency review, public comment, or the
actions of other environmental permitting entities. At the same time, however, BLM
camot reasonably expect the operaor to design the initid Plan, or Han modification, to
meet the conditions of rules that are not yet in effect, or inthe dternative, completely
reconstruct a proposed Plan because new rules have been subsequertly finalized.

Response: Thefinal regu aions provide for the effective date of the final reguaiors to
determine which performance standardsand Plan content requirements apply to a Plan of
Operations. But BLM would require for a Plan to be grandfathered, that it be
substantially complete befor e the effective date of the regulations. This meansthat the
Plan if grandfat hered under the old regulations must have reasonably met the content
requiranents of the old regulations by the date the new regulationsgo into effect.

11.05 Comment: Section 3809.400(b) must be amended to state clearly that if an operator files
a Plan of Operations before the effective date of the new regulations, then none of the new
regulationsapply. Making filing the cutoff point for applications isappropriate. First, a
Plan of Operationstypically entails the expenditur e of substantia sums of money, time and
effort. Requiring a new Plan of Operations to be developed under any promulgated new
regulatory regime merely because BLM has not approved the Plan of Operationsis an
inappropriate and unnecessary burden on the claimant. Second, it isonly fair to the
oper ator that the Plan of Operations be reviewed, evauated and implemented under the
rulesin placeat the time of the filing, rather than requiring the operator to refile thePlan.
Third, thistest is easier for BLM to administer because it requiresBLM to look no further
than the filing date to determine what criteria apply as opposed to the proposed rule,
which has different levels of applicability depending on whether BLM has mede an
environmental assessment or draft environmental impact satement avallable to the public
before the effective date of the regulations. If a particular District Office has the adequate
staff to push a project through the schedule and publish an EA or EIS before
implementation of the revised rules. BLM's proposal is arbitrary in that an entity issued an
EA or Draft EIS the day before the regulations are efective would be able to operate
under its proposd whereasa smilar project which missed the deadline by a few days
would be required to conform to the new requirements. An operator should not be
penalized due to delays largely or solely within BLM's control, whether warranted or not.
The grandfather or exemption threshold should respect the claimant-operator's
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11.09

"considerable time and resources towards devd oping the Plan .

Response: BLM has changed the final rules to provide for a substantialy complete Plan
to be processed unde the regulationsthat were in effect when it was submitted to BLM.
BLM agreesthiswould be more fair to the operator and easier to administer. But existing
or pending Plansof Operations would still be subject to theadminigrative provisions of
the new regulations such asfinancial assurance for redamaion, or enforcement.

Comment: The approach of not grandfathering pending Plans filed before the effective
filing date isinconsistent with Section 3809.332, which uses the effective dae of the firal
rule as the date upon which an existing Notice will begin its 2-year term under the
proposed find regulations.

Response: The reason for this difference in the proposed final regulationsis that Notices
are typically for activitiesof smeller scaleand shorter duration than are Plans of
Operations. Therefore, the consequencesof grandfathering exiging Notices is not as
great asitisfor Plans. With the changesto the proposed find regulations, pending Plans
of Operaionswould also be grardfathered in addition to notices.

Comment: Unlessthe Department of the Il nterior hasarequest from the mining industry,
400(d) should be deleted. Itisunlikely that an owner/operator would voluntarily submit
to the more costly and more time-consuming provisions of the proposed revisions of the
existing 3809 regu ations.

Response: Section 3809.400(d) isavoluntary provison and has been retained. An
operator may want certification that their operations are in compliance with the new
regulations, even where not required, for insurance or marketing purposes.

Comment: 400(a) Thisentire sectionisnot consistent with the NRC study findings and
Recommendations, especially Recommendations 9,11,15and 16.

Response: BLM does not see any inconsistency in the final regulations with the NRC
sudy. NRC did not even address how existing or pending Plans of Operations should
trangtion with any changes in theregulations. But the final rules do providefor
exemption from the new performance standards and Plan content requirements for existing
and pending Plansof Operations. Thisis certainy congstent with the NRC comments at
various places in the report that procedures be fair and reasonable to operators and protect
the interests of the mining company in continuing to conduct operations.

Comment: Under this proposa, an environmental assessment or draft EIS could be
substantially complete based on the current content requirements, at significant
expenditure of time and money, and without public review, would need to be completdy
redone to reflect the new cortent requirements and performance gandards
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Response: The extent to which individua Plans would haveto be redone under the
proposed final regulations is highly ste specific. BLM haschanged the proposed final
regulationsto grandfather existing and pending Plans of Operations submitted to BLM
before the effective date of the final regulations from the performance standards and Plan
content requirements. This change would prevent the situation of having to redo
significant expenditures on an EA or draft EIS.

11.10 Comment: Proposed 3809.400(a) providesthat all of the proposed final regulations,
except the performance standardsin proposed 3809.420, would apply to Plans of
Operations approved before the effective date of the regulations. Operationsunder such
approved Plans of Operations should continue pursuant to the current regulations.
Otherwise, for example, such operations would be subject to whatever new definitions of
“unnecessary or undue degradation” that may be adopted (see Proposed 3809.1).

Response: Part of the “terms and conditions” inthe final regulations under which
approved Plansof Operations would continueto operate, include thedefinition of
unnecessary or undue degradation that was in effect when the Plan of Operations was
approved. Plans of Operations that are grandfathered from the new performance
standards would not be subject to the new definition of unnecessary or undue degradation.

11.11 Comment: Unde the proposed rule 3809.400(b) , aproposed Plan of Operations or
proposed modification to afacility submitted before the final rule takes effect would be
subject to the revised 3809 program requirements unless BLM had released an
environmental assessment (EA) or draft EIS on the proposed Plan beforethe rule’s
effective date. This approachis 9mply unfar given BLM'susual Plan approval process.
Operatorstypicaly wait between eighteen months and two yearsfor BLM to make public
adraft EIS or EA. If an operator has expended significant funds determining whether a
planned operation (or modification) isfeasible under the current rules and preparing a Plan
accordingly, it should not be compelled to go back to the drawing board two years later
simply because BLM hastaken an inordinate amount of time to review the Plan . Indeed,
even if arevised Fan were later put together and resubmitted to BL M, the operator
would have to wait another threeto five yearsfor BLM approva. There can be no doubt
that operaors gpend considerable sums preparing Alans of Operaiors, including Aans to
modify facilities. Aswe explained in our comments on BLM'’ s Paperwork Reduction Act
submission to the Office of Management and B udget, under the existing regulations it
takes an average of 2,748 person hours to prepare a Han of Operaions. Those hours
involve the services of scores of professonals and thus require enormous expenditures.
For example, Newmont Gold typically spends between $150,000 and $200, 000 pr eparing
amedium-sized Plan of Operations under the exigting regulations. There is Ssmply no
justification for making operators restart the process and reincur such large expenses.

Response: BLM hasbeen persuaded hy these and other arguments onthe cutoff date for
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11.13

exempting pending operations from portions of the regulations. The fina regulations
provide for operations that have submitted a proposed Plan of Operationsto BLM by the
effective date of the new regulations to operate under the Plan content and performance
standards of the old regulations.

Comment: Keepinginmind BLM’ s preference for a process-based test, Newmont Gold
suggests that BLM grandfather al proposed Plans of Operations and proposed
modifications pending with BLM on the date the rule becomes fina. Thiswill not amount
to very many Plans. According to the draft EIS, about 200 Plans of Operations are
submitted each year. Assuming BLM's conclusion of 18 monthsfrom Plan submittal to a
fina EIS, adraft El S should take at most 12 months. Thus, if BLM lives up to assertions,
a mogt 200 Plans without draft El Ss might be pending when the rule isfindized. This
amount compareswith about 1000 Plan-level operations now on the public lands.
Grandfathering these 200 Plans would not, we submit, result in any undue impactsto the
public lands—particularly since there has never been any showing by BLM that the current
regulations are inadequate to protect the public lands. And to ensure that operators do
not take unfair advantage of such arule, BLM oould specify that gpplications that are
incomplete on their facewould not be grandfathered.

Response: BLM hasbeen pearsuaded by these and other arguments about the cutoff date
for exempting pending oper ations from portions of the regulations. The final regulations
allow operations that have submitted a substantially complete proposed Plan of Operations
to BLM by the effective date of the new regulations to operate under the Plan content and
performance standards of the old regulations.

Comment: Section 3809.400. Proposed rules should not apply to existing or pending
Plans of Operations or modifications to such Plans. T he proposed rules should not apply
to existing or pending Plans of Operations or modificationsto such Plans. Mining
companies object to any retroactive application of the proposed rules. Ifit proceadsto
findize the proposed rulemaking despite the extensive oppostion, BLM must clearly
spedfy that where an operator has filed a Plan of Operations before the effective date of
the regulations, the operation and Plan are subject to the existing subpart 3809 rules. This
isparticularly important where BLM dready has pending Plans of Operations onfile for
approval. BLM’s dday in processing such Plans or accompanying NEPA documentation
should not pendize the operaor.

Response: BLM has changed the proposed rule as suggested to specify that where a Plan
of Operations or modification is pending on the effective date of the final regulations, that
Plan would fall under the old Plan content requirements and performance standards,
including the old definition of unnecessary or undue degradation. But BLM bdievesit is
necessary that the new regulations on other administrative provisions such as bonding and
enforcement apply to al existing and future operations and that future modifications
incorporat e the new performance standards to the degree practical as described in the
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proposed final regulations 3809.433.

11.14 Comment: The fundamenta changes being proposed by BLM could trigger significant
added investment so that the Plan of Operations would conform to therevisons. The
revisons may prompt fundamentd project design changes and the need to submit
substantially more information. Since the burden of the added requirements ultimately
rests on the operator, not BLM; the operator should be able to face the prospects of those
requirements with some degree of certainty.

Response: The proposed final regulations do not require operators with pending Plans of
Operations to submit moreinformation to conformto therules if they had submitted their
Plan of Operations to BLM before the effective date of the final regulations.

3809.401-Operator Information

11.15 Comment: The rulesmust sate clearly that the substitution of ownersoperaorsin
connection with a Plan of Operations, no matter where in the process the Plan is (whether
pending, approved subject to pending modification, or fully approved), does nat bring into
play the trangtion rules. It isanonevent for purposes of grandfathering and transition.
The only issues relevant to the change of operator when mines are sold or operaors are
changed isthe determination that the new ownrer or operator iscovered by the ame or a
substituted finandal assurarce.

Response: BLM agreeswith the comment that subgtitution of owners and/or operatorsin
connection with a Plan of Operations, no matter where in the process the Plan is (whether
pending, approved sulject to pending modification, or fully approved), does nat bring into
play the trandtion rules for Plans of Operations. BL M does not believe the regulations
need to specify al conditions unde which they do not apply, just those under which they
would apply.

11.16 Comment: Under existing Nevadalaws and regulations, operators collect all the
information required by proposed 3809.401. As mentioned, such information is available
to BLM for review during the NEPA process. Thus, the most that most of the proposed
new application requirements would accomplish is to compel operatorsto expend
significant sums gathering such materias earlier than they do today, and then later having
to amend and r epackage the mat erials as the NEPA process movesforward. BLM could
save reourcesfor other adtivities by diminating its proposal to increase the amount of
information oper ators must submit with plans of operation.

Response: Whilethe regulations are more specific on theinformation BLM requires, it is
not much different from information many offices have been requiring under the existing
reguaions. BLM needsthis information for evaluating the Plan of Operationsto
determine whether operationswould cause unnecessary or undue degradation, and to
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11.18

conduct theenviromrmertal analyssrequired by NEPA. Snce the informationisnot
required in any particular format, gpplications prepared to meet ate requirements could
be submittedto BLM to satisfy the pertinent information requirementsin section
3809.401. The timing of the submission of this material could be worked out on a case-
by-case basis, but the material would have to be provided early enough to support the Plan
review and NEPA analysis processes.

Comment: There isno conpelling need for BLM to obtain this volume and detail of
information at the beginning of itsreview process Detalled engineering, management,
and monitoring plans are not essential to the NEPA analysis, particularly during itsinitial
scoping stages. Indeed, until BLM isfairly far along inthe NEPA process, it cannot even
accurately gauge whether such detailed plans are in fact adequate. Thefinal test of what is
or isnot required and the level of detail can be firalized only ater scoping hasbeen
completad. In short, front loading the process will at best produce prdiminary information
that would be of littlevalue to BLM. Incontrast, by submitting such informetion later,
operators need to make extensive and costly changes to Plan sinlight of knowledge
gained during the NEPA process.

Response: The purpose of the information requirementsisto obtain a Plan of Operations
that describes what the operator proposes to do inenough detail for BLM to evaluate
impacts and determine if the Plan will prevent unnecessary or undue degradation. The
required level of detail will vary greatly by both type of activity proposed and
environmental resources inthe project area. On large EIS-level projects scoping may
actudly sart before aPlan of Operationsis submitted through discussions with BLM s aff
ontheissues and leve of detail expected. A certainlevel of detall isrequired to begin
public scoping. Inthe initial Plan submission the operator mug determine what level of
detail to include in the Plan. BLM will then advise the operator if more detail isrequired,
concurrent with conducting the NEPA scoping process. By conducting the NEPA issue
identification process (scoping) concurrent with the Plan completeness review, both BLM
and theoperator can determine the proper level of detail for the Plan of Operations.

Comment: Plansof Operaions 3809.401(b) require opeaatorsor mining claimants to
“demonstrate that the proposed operations would not result in unnecessary or undue
degradation of publiclands” Thisrequired demonstration should be eliminated because it
shifts aburden to the operaor to establish a negative. Coupled with thecircular definition
of unnecessary or undue degradation in 3809.5, the burden isimpossible to carry. The
proposed regulations conflict with FLPMA, 43 USC 1732(b). Under the current regine,
the “prudent operator” standard is an objective test that reconciles the right to mine under
the mining laws with the requirement to avoid unnecessary or undue degradation under
FLPMA.. Thisassertion of aburden to be placed on operators, along with BLM’s
assation earlier that it hasdiscretion to deny Plansthat do not prevent umecessary or
undue degradation, isinconsistent with the statutory rights granted under theMining Law.
The proposed rules abandon that objective standard in favor of a very subjective, even
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arbitrary standard. Thenew standard issimply the requirement of every operaor to
comply with whatever BLM imposes under these proposed regulations. Thislanguage
will allow any reviewing official to stonewd | an operation urtil the damant is forced to
give up. Small operationscannot afford to hire environmental analysts or other
professionals to soothe every concern that areviewing official can come up with.

Response: This section merely articul ates the current requirements. It has always been
incumbent upon the operator to produce a Plan that prevents unnecessary or undue
degradation. The Mining Law never provided for degradation beyond that necessary for
mining purposes. The operator does not have to prove a negative, but rather produce a
Plan of Operdions tha BLM believes woud be successul in preventing urmecessay or
undue degradation of the public lands. This sentence has been moved in the proposed
find ruleto section 3809.401(a) to describe the overdl standard of review BLM will
require a Planto meet in order to be approved.

11.19 Comment: 3809.401 (b). Under what criteria should the operaor berequired to
establish the practices? T he operator should be alowed to use sandard engineering
practices. The operator and BLM should use only proven technology, that technology
that’ s engineered and proven under umecessary or undue degradation (UUD) allities.
Pilot programs or phase-in practices with a potentia for preventing UUD should be
allowed as the project develops.

Response: BLM intendsthat the operator use equipment, devices, or practices that will
meet performance standards and prevent unnecessary or undue degradation, including
applying standard engineering practices and using proven technology. BLM also intends
that operations be allowed to test and develop new mehodsor techniquesfor pollution
prevention and reclamation. Where such test methods are applied, they would be
conducted at a smaller scaleand be backed up with proven technology inthe evert of
failure.

11.20 Comment: 3809.401 (b) (1). Requirement for SS# is not reasonably related to the
pur poses of the proposad rule. How isa person’s socid security number reasonably
related to the purposes of the proposed rule? How will BLM useit? Federal statute that
creded the Sodd Security system specifically prohibitsthe use of the social security
numbers for idertification purposes outd de of the authorizing statute. Social security
numbersshould not be included in the requirements. A tax 1.D., yes, but not a social
security number. What isBLM’ s authority for making this information a requrement of
the Noticeor Plan? Will a Notice or Plan be rejected if this informationisnot given? For
acorporation, operators and thus 1.D. numbers are constantly changed. This becomes a
reporting night mare for a cor poration and BLM in receiving, acknowledging, and filing
condant changes A nmore reasorable requirement would beto requirethe corporae
operator to wear a corporate badge.

Comments & Regponses 178 Plans of Operations



11.21

11.22

11.23

Response: The purpose of the requirement isfor BLM to be able to determine the
operator responsible for both the operation and site reclamation. The term has been
changed to require ataxpayer identification number as suggested. A Notice or Plan would
not be consdered complete without enough information to identify the responsible
operator. If acorporaionisthe operator, it should provide the corporate identification
number. Persons working for a corporation do not have to provide individual
identification or wear badges.

3809.401-Description of Operations

Comment: These proposals have the potential to increase the timerequired to get a
permit by years. The process is now bogged down so that approval of Plans can take
forever. Adding thislayer of proposaswill further dday time and increase costs aswell
as create a tremendous workload for BLM.

Response: The requirements for Plans of Operations essentidly put into regulation the
process that most BLM fidd offices are implementing. By describing theserequirements
in the regulations BLM intends to improve consistency among field offices and give
operaors more precise information onwha isexpected from them. Thetime it takes to
process a Plan unde these regulations is related more to the amount of other workloads
and staffing expertise than to a change in the Plan content requirements.

Comment: The CarlotaFina EIS largely ignored the historic record in extensive sections
presenting mitigation and design schemes, etc., thereby not addressing the proven
effectiveness of the proposals. Such situations should be avoided. Y our EIS, for example,
in the discussion of pit lakes addresses the tradk record objectively. BLM should require
all Plans of Operaions, EISs etc. to include an effectiveness assesgnert that showshow
well proposals have worked, where, under what condtions, andfor how long. If
proposals are untested or experimental, they should be so labeled.

Response: Guidance on topics BLM should include in its environmertal analysis of a Plan
of Operations is more suitall e for agency policy documentsor handbooks andisnot
detailed in these regulations.

Comment: This and the next section are the most important sections of the reformed
regulations The description of operaions requires only “preliminary designs,...” ((2)(1)).
Preliminary implies the Plans arenot final. Does BLM propose to approve Plans that are
not final?

Response: Many Plans of Operations present preliminary or conceptual designs for mine
facilities that must eventually be highly engineered before construction. During its review,
BLM typically requests information about such fadlities to ascertain location, size, general
congruction, operation, environmental safeguards, and reclamation. Thelevd of detall
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required is highly variable and site specific, but must be great enough so that the agency
can evaluae whether the fecility is going to result in unmecessary or undue degradation.
An approved Plan of Operations allows the facility to be built withinthe parameters
outlined in such preliminary designs. Since operators may be uncertain asto BLM’s
decision, they may wait until BLM issues its approval before committing the resources for
prepaing detaled final engineering drawings and specificaions. For example, an operator
may propose atailing impoundmert of a certain size and location, but the environmental
analysis isevaluating several aternative locationsor disposal methods. Inthiscase, there
Isno point in the operator’s preparing fina designs for an impoundment that may never be
built. Oncethe prefared dtemative is selected, the Plan of Operations goproval decision
could then require the operator to submit final approved engineering designs (and later
“as-built” reports) to verify that the Plan of Operations, as approved, would be followed.
Section 411(d)(2) had been added to clarify this process.

11.24 Comment: 3809.401(b)(2) is overly detailed, requiring extensive description of
operationswhile gill in the planning process. The current processistotry to avoid
continua amendments to the Plan of Operations. But under these proposed regulations
any changes (and many could be needed) to the description of operations would require
plan modifications. BLM does not need thislevel of information at this juncture to carry
out itssurface management responsibilities BLM should require only information
aufficient to alow evaluation of impacts from the proposed operation. Extensive
descriptions of the mining of multiple sites within one major mining operation due to
varidion of gradecontent or industrial material needs become vary complex, redundart,
and of minimum administrative benefit, especialy when they al congtitute similar mining
activities.

Response: Operations that are still in the “planning process’ may not be ready to submit
a Plan of Operationsto BLM. For BLM to properly review a Plan of Operations,
operators must give BLM a description of what they are proposing. This description must
contain enough detail so that BLM can conduct the analysis required under NEPA,
ascertain whether the Plan of Operations would prevent unnecessary or undue
degradation, and devel op any mitigation that may be needed to prevent umecessary or
undue degradation.

11.25 Comment: Somelevel of information is needed, but it is not necessary to require the
same scope and level of detail for small operations as for large operations.

Response: BLM agrees. The level of deail will be based onthe Ste-spedfic operation
proposed and the geographic location. The paformance standards under the Proposed
Action are standards by which the operation will be measured. BLM will not dictate the
methods and operational activities carried out by industry. Only the results of the methods
will be evaluated by the standards. Therefore, the leve of detail needed to complete the
permitting process and meet the standards will depend on the natural resources at the
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mining Ste. BLM does not intend to require extengve resource data unlessthe data is
needed to make a reasoned decision and to measure the operations by the standards
outlined. The level of detail will be based on the operation proposed and the potential
natur al resources affected. But if asmall operation potentialy affects a significant
resource, the level of detail could be subgantial.

11.26 Comment: If obtaining the detailed information in Section 3809.401(b)(2) requiresmore
exploration work, many exploration targets may never be explored because of thetime
and expense of detailed exploration work, especially consdering the proposed new
requiranents that will impose more caosts and add considerable approvd timeto
exploration projects on federal lands.

Response: The information required for aPlan of Operations would not substantidly
change over current practices under the existing regulations The exploration work
mentioned should be occurring, independent of any BLM requirements, to make sound
technical and financial decisions on whether an economic deposit ispresent and to
evaluate how it might be devel oped.

11.27 Comment: These sections of the proposed regulations should be revised to make it clear
that the requirements of 3809.401 gpply to a find Plan and to acknowledgethat al
elements will not be completed until after the NEPA and permitting processes are
complete BLM officialsinthe field should be given dea authority to adjust the level of
detail required in the proposed Plan to reflect the timing and circumstances of each
operation. Theregulaions should also allow conditiona gpprovad of the Plan (asis
common now) pending completion of certain requirements. For example, aPlan might be
approved contingent on submission of a find monitoring plan with a NPDES pe'mit or a
mitigation plan inconnedion with a 404 permit.

Response: The requirements of 3809.401(b) apply to proposed Plans of Operatiors. |f
the requirements apply and the Plan submission has addressed each element, then the Plan
is deemed complete, meaning BLM has a complete description of the proposed action, and
the NEPA process can continue After complédion of the NEPA process, BLM may issue
a decision approving the Plan of Operations sulject to any changes or conditions needed
to prevent unnecessary or undue degradation. Section 401(d)(2) has been added to dlarify
where BLM might isue a conditional approval subject to inclusion of other agency
permitsinto your Plan of Operations.

11.28 Comment: Plans of Operaions BLM’ sproposad regul ations require tha an operator
deliver a complete Plan of Operations as afinished product before BLM will begin its
review of the proposal. Proposed 43 CFR 3809.411(a). With respect to timing, the
proposed regulations create significant confusion as to when a Plan must be deemed
“complete,” and fail to reflect current practice, whichis working efectively. Proposed
3809.401 describes the information needed for a complete Plan. Proposed 3809.411(a)
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provides that BLM will review the Plan and may notify the operator that the submittal
does not contain a compl ete description of the Plan under 3809.401. These two proposed
rules can be read to impose arequirement that a Plan of Operations meet al of the content
requirements of 3809.401 before BLM will begin processing the Plan. The proposed rule
appears to be failing to distinguish between the requirements for an application for a Plan
of Operdions and a completed Plan of Operaions.

Response: BLM starts the NEPA process as soon as a Plan of Operations issubmitted,
sometimes even sooner if operatorswish to consult with BLM asthey are preparing their
Plans. The regulations describe the contents of a proposed Plan of Operationsfor it to be
considered “complete.” A complete Plan constitutes the proposed adion of the NEPA
document. The find, or goproved, Plan is what results when the NEPA andyssis
complete and BLM issues an approval decision.

11.29 Comment: 401(b)(2) Description of Operations: We question what BLM envisonsin
engineering design, water management, and quality assurance plans. DoesBLM have staff
mermbers who can review this type of information.

Response: The level of detail for these specific plans will vary depending upon the type
of operation being proposed, the local ervironmental setting, and the issues of concern.
Often what you provide for an analogous state requirement would be adequate. BLM
encourages you to consult with your local BL M office to determine how best to satidfy
these requirements. BLM does employ mining engineers, geologists, hydrologists, and
other natural resourcestaff that can evaluate this information. BLM a0 coordinatesits
reviews with other state or federal agencieswho have expertise in these areas.

11.30 Comment: 3809.401(b)(2) What typesof plans are being referred to? What is
consdered rodk? What is considered rock handing? BLM requirementsfor
characterizing rock should be clearly stated. What rock should the operator characterize?
Wha isquality assurance? The gaetypically requires qudity assurance plansfor some
parts of large mining operations We do not require them for everything, nor do we
require them for any operation at most smaller mines. We do not know what is being
requested here. Isit quality assurance plans for construction of building, line's, dams, ore
assays, or water quality sampling?

Response: Definitions for common terms such as“rock” are found in many standard and
geological dictionaries. Asused in the regulations “rock” refersto materials such as
overburden or wage rock and ore that would be excavated. “Rock hardling” refersto
plansfor how this material will be characterized and handled or placed in order to mitigate
itspotential to generate add rock dranage (ARD) or other leachate. What is required for
rock characterization and material handiing plansishighly ste secific, depend ng upon
the risk of ARD generaion and the other resources in the area of operations that are
potentialy affected. Since materia characterization can be both time consuming and
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costly, consultation between BL M, the date, and the operator onthe needed level of
characterization is recommended early in the Plan review process. “ Quality assurance
plans” are plansor programsfor monitoring and testing mining and reclamation
components during construction They are needed where performance highly depends on
proper construction or installation as specified inthe approved plans. Exanmples include
earthen compaction for tailing dams or soil liners, synthetic liner installation, and placing
specified thicknesses of growth medium for revegetation. Specific quality control plans
are of developed under overal quality assurance programs.

11.31 Comment: BLM proposesto substantialy revise both the requirements for filing and the
content of proposed Plans of Operations. Proposed 3809.401. The proposed
requirementsdo not differ materially from the typicd cortentsof afinal Han of
Operations for alarge, modern mining project. We have three important concerns about
the proposed reguirements, however. Thefirst is that the regulations are written for very
large, complex mining operations, but will applied to al activities conducted under a Plan,
even exploration In the context of a smaller operationor an exploration project, some of
the proposed requirements just do not make sense (e.g. water management plans, rock
characterization, and handling plans). But BLM must require them or deter mine that the
requirements do not apply. The second mgjor concern relates to timing. The proposed
regulations do not clearly specify when a Plan of Operations needsto be complete. The
third major problem flows from the requirement in proposed 3809.411(c) (1) that BLM
disapprove a Plan that does not meet the content requirements.

Response: BLM does not have to make a Pecific determination tha each elemert of
Section 3809.401(b) applies. Rather, BLM sinply has to determine that the Plan
describes the proposed activity in enough detail for BLM to analyze the Plan’ spotential
impacts and give the operator awritten list of itemsthat are missing or incomplete. The
sequence desaribed in3809.411 is that the Plan of Operations has to be complete before
BLM completes the environmental review required by NEPA and any other consultations
required by other laws or regulations Thismears that the Plan must be compl ete before
BLM can produce an environmentd assessment or adraft EI Sfor public comment. This
does not mean BLM will not start the NEPA process before receiving a complete Plan. In
fact, conducting NEPA scoping concurrent with review of the initial Plan of Operations
submission hdpsBLM and the operator focus the compleeness review onissues of
concern. But BLM obvioudy camnot approve aPlan if the Plan lacksenough deail for
BLM to evduate itsimpacts. Anincomplete Plan is one example where BLM would
withhold approval until it has received and evaluated the information.

11.32 Comment: Section 3809.401(b)(2)(viii) requires the operator to describe fully in the Plan
of Operdions plansfor dl accessroads water supply pipelines, and power and utility
services. This requiremert is too prescriptive. Supplying preliminary site layout drawings
(rather than detailed layouts) gives BLM the information to assess unnecessary or undue
degradation and gives the operator the flexibility and latitude to complete the fina design.
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Response: The level of detail required is highly site specific. Section 3809.401(b) has
been revised to state that the level of detail must be sufficient for BLM to determineiif the
Plan of Operations would result in unnecessary or undue degradation.

11.33 Comment: Plans of Opeations Water Management Plans. Within Alaska, discharges
into surface and ground water are reguated by the EPA and Alaska Depatment of
Environmental Conservation (DEC). EPA regulatesstorm water management. We ae
unclear what isasked of the operator under the wat er management requirement listed in
this section. If it isonly to provide information already required by EPA and DEC, then
that should be clear. If thisis adifferent and new requirement, we understand ndather
what isbeing required, how BLM would regulate it, or how it will be coordinated with
EPA and DEC.

Response: Water management plans are plans for managing storm water, mine drainage,
or processing olutions. Such information may already be required by other federd or
state agencies. Review of water management plans would be coordinated between BLM
and these other agencies according to local practice and interagency agreements such as
memoranduns of understanding.

11.34 Comment: Plansof Operations EPA has delegated the regulation of surface water under
the Clean Water Act and ground waer is regulated under date law. InNevada a
Monitoring Plan is part of the Water Pallution Control Permit. Thisrequirement is
redundant and umecessary.

Response: BLM does not intend to regulate water qudity in duplication with stete or
other federal agencies. Rather BLM must consider how minng and reclamation affect
water qudity and how certain operating or reclamation practices may be conducted to
reduce or eliminate potential impacts to water resourceson its lands. The monitoring of
water quality or quantity isone way to evauat e the performance of mining operations and
the success of reclamation measures.

11.35 Comment: Plans of Operdions, Section 3809.401(b)(2). BLM ecifies severd types of
plans that must be submitted with Plan of Operations, such as water management plans,
waste rock management plans, and spill contingency plans. These plans are usually
devel oped with the states whilethe Plan of Operations is being reviewed and approved.
EPA hasdelegated authority for these programsto the states. It may not be possible to
include these planswith Plansof Operdions; nor would BLM have the approvd authority
under federal regulations

Response: Being able to consider these plansiscritica in determining whether the

proposed Plan of Operations would prevent unnecessary or undue degradation.
Furthermor e, such plans may of themselves call for building certain facilitieson BLM
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lands, such as monitoring wells, capture ponds, access roads, or storm water diversions,
and therefore must be givento BLM as part of the overall Fan of Operationsin order to
get such facilities approved.

11.36  Comment: Pans of Operations Spill Contingency Plans. The state and EPA require spill
contingency plans. We do not know what is requested here other than to meet the existing
requiremerts of those agencies. If that is requested, it should be so stated and coordinated
with the other agencies. If BLM is proposing something different from those
requirements, we are concerned about duplicative agency jurisdiction. Thisis an excessive
requiremert that would fall under NEPA anyway, and the operator would not get an
operating planwithout it.

Response: NEPA complianceisa procedural requirement and does not require spill
contingency plans. BLM can also require spill contingency plans to protect public land.
Spill contingency plans provided to meet state or other federal requirements would also
likely be adequate for BLM purposes. BL M would review such plans as part of the
overall Plan of Operations review in coordination with other agencies.

11.37 Comment: Insofar as BLM has determined that is lacks adequate infor mation on any
relevant agpect of a Plan of Operaions, BLM not only can require thefiling of
supplementd information, it is obligated to do 0. We emphatically rged any suggestion
that BLM must limit its consideration of any aspect of a Plan of Operationsto the
information or data that a claimant chooses to provide.

Response: BLM requires enoughinformationto evauae the performance of a Han of
Operdions for preventing umecessary or undue degradation. The information
requirementslisted under proposed 3809.401(b) are not exhaustive. Proposed section
3809.401(c)(1) requires information for completing the NEPA process, and proposed
section 3809.401(c) (2) gives BLM the option of deciding that more information is
required than is listed in the previous sections.

11.38 Comment: Plans of Operaions 3809.401 (b) Required Information The implicaion of
this sedionisthat BLM may require tha an EIS be prepared for a mineral exploraion
program. I'm sure that such a requirement isnot contemplated inthe intent of the Federal
Land Policy and Management Act (FLPMA). Aswiththe previous section, this sedion
mug be modified to acknowledge the distinction between diff erent $agesand scales of
oper ations in accor dance with FLPMA..

Response: The levd of andysis (EA or EIS) is determined by the potential for the Flan of
Operationsto cause dgnificant impacts and not necessarily by whether the activity
proposad isexploraion or mining. Thisdetermnationisguided by the regu ations for
implementing the National Environmertal Policy Act (NEPA) found at 40 CFR 1500,
et.seq. BLM approval of a Plan of Operations under the 43 CFR 3809 regulationsis a
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federal adion. Assuchit is subject to the NEPA regulations. These regulationsrequire
the preparing of an EIS for actions causing significart impacts. Environmental
assessment s (EAS) can be prepared for approva of actions that do not cause significant
impacts. While most exploration does not present the potential for significant impads, a
particuar exploration project could gill cause significant impads. In that case an EIS
would have to be prepared.

11.39 Comment: Plans of Operaions Section 3809.401 (b) 2. There must be some sort of
minimal documentation for a beginning operation. My claim has not been surveyed. We
have not taken core samples. We do not know the scope of the deposit. The minimeal
documentation level must be in the regulations and not Ieft to the opinion of the local
reviewer.

Response: The amourt of informaion required in a Plan of Operaions depends upon
what you propose to do. Thedrilling and reclaiming of asingle exploration hole could be
presented on one or two pages, wheresas large-scale mining may require thousands of
pages of informaionto describe compleely. Call you local BLM office for guidance on
the levd of detal it believesisneeded for your particular project.

3809.401-Reclamation Plan

11.40 Comment: Plansof Operations The exact timing of each of the plans may vary by the
type of operation, the location (both state and BLM district), interests of other federal
agencies, and issues raised in the NEPA process. A reclamation plan may follow asimilar
path. An operator may first propose facilitieswith aparticular layout. BLM (through the
NEPA process or otherwise) may consider alternative locations The operator or other
agencies may suggest aternative locations. Reclamation techniques are likely to be
considered for each facility at each location, but at arelaively gereral level of detail. It
makes no senseto require areclamation plan with a“detailed description of the
equipment, devices, or practices” to be used until thefinal location of the fecilities is
determined. Similarly, of course, it makes no sense to require a detailed reclamation cost
estimae until the final reclamation plan is sd.

Response: Operators must present reclamation plansthat they believe will meet the
requirements of the regulations. The reclamation plan, as part of the Plan of Operations,
is then analyzed in the NEPA processto determineits effectiveness. To andyzethe plan a
certain level of detail is needed up front. Final approval of the Plan of Operations may
require the reclamation plan to be conditioned or modified as needed to prevent
unnecessary or undue degradation. Section 3809.401(d) is worded so as not to require
the reclamation cost estimate until later in the process when there is more certainty about
what will be the final approved reclamation plan.

11.41 Comment: Plans of Operaions 3809.401(b)(3) requirea suitable level of detail for
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reclamation plans. The proposed language should be amended to read: “ Red amation Plan.
A planfor reclamation must meet the standards in section 3809.420.” The other language
in 3809.401(b)(3) should bedeleted because it isnot needed and creates potertid conflicts
between provisions. If the performance standardsare met, a detailed description of
reclamation equipment, devices, and practices are not needed, especially thisearly in the
planning stage.

Response: The word “detailed” hasbeen removed fromthe first section of this sentence.
But the requirement is still to provide enough of a description on “how” the performance
standards will be met that BLM can evaluate w hether the reclamation plan is feasible and

will achieve the dedred outcome.

11.42 Comment: Plansof Opeations 401(b)(3) Reclametion Plan: The term “riparian
restoration’ has ameaning different from reclamation. We do not understand theterm
“deleterious meterial” because it isnot defined.

Response: The term “riparian restoration” is not used in 3809.401(b)(3). The term used
is “riparian mitigation,” which refers to plans for meeting the performance standard under
proposed 3809.420(b)(3)(ii) for returning disturbed riparian areasto proper functioning
conditions. “Ddeterious maerial” is material with the potential to cause deleterious
effects if not properly handled. Deleterious material could indude material that generates
contaminated leachate, istoxic to vegetation, or threatens wildlife or human hedth. The
term is more inclugve than material with the potential to produce acid rock drainage.

11.43 Comment: Plansof Operations 3809.401(b)(3) The list in thissection is too vague,
especidly in the*among other things” BLM requires the plan to be complee but how
can an operator provide a complete plan if thereis not a complete list of requirements.

Response: The exact details of what must be in areclamation plan is highly project
specific and site specific. |f the Plan of Operations does not involve drilling then a
reclamation plan for drillhole plugging is not needed. |f the Plan of Operaions doesnot
involve digurbanceinariparian area then obviously ariparian mitigation plan is not
needed. The operator must consider what activity they want to conduct and where, and
then propose areclamation plan for that activity that will meet the performance standards.

11.44 Comment: Plansof Operations What standards are being applied and how does the
oper ator plug a drill hole? Define regrading and under what Situations regrading would be
required. Will BLM consider a project'sunnecessary or undue degradation plan if the plan
proves that the riparian areas are improved after the project? Thiswould meet the
requirement for no net loss. Refaringto: "...thereclamation plan might also contan
information related to other topics.” What datacollection is needed? Please specify in
detail the types of data. It appears that an operator will need to have a Plan of Operations
for a baseline study.
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Response: Plugging requiremerts for drill holes vary by hole depth, aquifers encountered,
water inflow, and artesian pressures. Regrading is moving excavated material to create a
surface suitable for further reclamation. Plans that improve riparian areas would meet the
performance standard in proposed section 3809.420. The quote on other informeationis
not in the section on reclamation plans, but the list is not exhaustive, and other topics may
have to be addressed by areclamation plan if rdevant. On large or complex projectsitis
not unusual for the operator to present a plan for collection of baseline information to
BLM for review and comment.

11.45 Comment: The proposed rule also goesmuch further inthe amourt of reclamation
planning required before the NEPA process begins. Oper ators submitting proposed Plans
of Operations now mug simply describe measuresthey will take to reclaimdisturbed
lands. The proposed regulations, in contrast, require an operator to submit a detailed
reclamaion plan that must include plans for the following: (1) drill-hole plugging; (2)
regrading and reshaping; (3) mne reclamation; (4) riparian mitigation; (5) wildlife habitat
rehabilitation; (6) topsoil handling; (7) revegetation; (8) isolation and control of acid, toxic
or deleterious materials; (9) facilities removal; and (10) post-closure management.

Response: Thisis no change from what operators currently should be doing. Measures
to reclam disturbed lands under the current regulations should include al applicable
elements of the proposed regulations you havelisted. Onereason new regulationsare
neededis to clarify what operators are currently expected to provide.

11.46 Comment: Plansof Operations. Revise .401(b) by deleting (3)(iv) and merge with (3)(v)
becauseriparian in only one habitat type found onfederal land. This specid identificaion
isunsuitable when BLM has preserted no authority to require “mitigation” for
nonjurisdictional wetlands or riparian habitat unlessthe project area isin acongressondly
designated unit or non-congressionally designated unit where nonjurisdictional wetlands
and riparian halitat are expresdy listed and perhaps where BLM has a completed land use
plan that shows the area for the proposed mining operation to be within anarea of critical
environmenta concern (ACEC) that clearly names the resour ces to be protected and the
mineral values lost on the same scientific basis

Response: Under FLPMA, BLM has the authority to require mitigation of impacts to
resources on the lands it manages. The authority for requiring mitigation of i mpacts to
riparian areas is no different than that for any other type of habitat. But riparian habitat
generdly has greater biological diver sty and hence higher resource vaues, making it
suitable for individual consideration in the regulations.

11.47 Comment: Plansof Operations Revise .401(b)(3)(v) to assurethat it includes dl wildlife

habitat to explain what is meant by the term “rehabilitation.” Or better yet, reference a
definition in 3809.5. Assurethat BLM and the Forest Service are usng the same
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11.48

11.49

11.50

definitions and standards.

Response: Rehahilitation meansto create usable and functioning wildlife habitat from a
disturbed area, including dl types of wildife hakita. Although it may not be practical to
recreate the same type of wildlife habitat that was disturbed, the areaitsdlf hasto be
suitable wildlife habitat. BLM cannot change the Forest Service surface management
regulations. The scope of this rulemaking is limited to BLM regulations.

Comment: Plans of Operations. Revise .401(b)(3)(Vv) to accept as aproper identification
of wildlife halitat that has been described inthe approved BLM or Forest Service (FS)
land use plan for the project area. The existing wildlife habitat described inthe approved
BLM or FSland use plan also becomes the baseline datum for cong dering the extent to
which the proposed project will or will not modify wildlife habitat and whether the

mod fication will berefit or harm the exiging wildlife haltat.

Response: BLM encourages the use of land use planning information to help operaorsin
the baseline characterization of wildlife habitat or other resourcesand to help devel op
mitigation plans. But information in land use plansis often collected at abroad scale and
may not give enough detail about the project area’s resources. Supplemental studies are
often needed to support mining-level project approvals.

Comment: Plans of Operations. Revise .401(c)(3)(v) by modifying wildlife habitat to be
only those expressly identified as an ACEC where existing and reasonably projected future
mineral values have been professionally evaluated or in acongressionally dedgnated
special management areafor a particular individual or group of wildlife species.

Response: Significant wildife halita valuesexist on BLM-managed public landsboth
within and outd de special management aeas Limiting rehabilitation of wildife halita to
those special aress is nat inthe publicinteres because it would create dgnificant impacts
to wildlife on other lands and these impacts can be readily mitigated by most operations.

3809.401-Monitoring Plan

Comment: Plansof Operations |t isnot practica or useful for an operator to design and
submit a detailed water quality monitoring plan before discharge permit outfal locations
have been selected and approved by state water qudity permitting authorities. Similarly,
plans for riparian mitigation, wildlife habitat rehabilitation, and facilities removal serve no
purpo<e at thisstage of review of the Plan of Operations. Certain elements of the Plan of
Operations must remain fluid during the review and permitting process and can be
findized only after BLM has competed that review. Proposed 3809.401(b)(4) describesin
great detail the content of a monitoring plan. Typically, a monitoring plan is not finalized
until &fter the Plan of Operations hasbeen throughthe NEPA process and key state
environmental permits have been obtained. Infact, air, and water quality monitoring
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points are typicaly determined through the state permitting processes and named in the
permits. Those permits are issued with specific monitoring requirements, and then those
monitoring requirementsare incorporated into the Plan of Operations. Other conponents
of Plans of Operations, including water management plans, rock characterization and
handing plans, qudity assurance plans, spill contingency plans and reclamation plans, are
al 20 developed and refined asthe pemitting process movesforward. The exact timing of
each of the plans may vary by the type of operation, location (both state and BLM
district), interest of other federal agencies, and isaues raised in the NEPA process.

Response: The commert is corred in that certain portions of the Plan of Operations are
expected to change as areault of the NEPA process. But BLM requires information on al
aspects of the Plan, including monitoring programs, to determine if they will prevent
unnecessary or undue degradaion. This means basic informationisrequired upfront on
what resources will be monitored, where and how, and what corrective measures would
betriggered. The purpose of the NEPA processisto find shortcomings in such plans and
develop corrective measure (mitigation) in those plans. BLM does not agree that
development of monitoring programs should be deferred until after the Plan of Operations
has been through NEPA analyss A monitoring program, tied to corredive action
triggers, can serveto mitigate many environmental impact concerns and should be
developed simultaneously with the EIS aternatives and the Plan of Operations.

11.51 Comment: Plans of Operaions. 3809.401(b)(4) governing monitoring plansisal s too
detailed, requiring very specific items that must be included, rather than encouraging the
tailoring of the monitoring plan to Ste-specific conditions. The wild ife mortality
provision should be limited to mortality resulting directly from operations and to specific
species of concern (e.g. specified threatened or endangered species, migratory birds), and
BLM should defer to monitoring plans developed for and approved by other agencies
under federal and state programs(e.g., water qudity or wildlife).

Response: The monitoring plan requirement described in proposed 3809.401(b)(4) uses
terms like “where applicable,” “ may be necessary,” and “monitoring the effect on your
operdion” Such languagereflects that BLM expects monitoring plans to be talored to
gte-gpecific conditions. |f an operation even warrants monitoring for wildlife mortality in
the first place, the monitoring plan would be developed around the specific wildlife
concern. For exanple, the isaue at one operaion may be wildlife mortality from vehicles.
At anothe operation the issue may be waterfowl mortality on a tailings impoundmert.
Each operaions monitoring plan would target the minefacilities and wildlife of concern.
BLM encourages operators to incorporate monitoring plans developed to meet other
federal or state agencies requirements in order to elimnated duplication, and expects that
these planswould mog likely satify BLM requirements But BLM would not
automatically defer to such plans unless interagency agreements were in place.

11.52 Comment: Plansof Operations. Monitoring plans should include provisonsto expand
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the monitoring as impacts are observed. Mining often occupies geologically complex
regions. The monitoring plan must provide for changes if conditions warrant. BLM must
be able to expand the area and density of monitoring systems. For example, aquifer
sysems often have mary fracture layers It is essential to adequately monitor each layer.
It may not be possible to determine the location and depth of each sysem in advance of
writing the monitoring plan for the Plan of Operations. The regulations should refiect
BLM’s need to require expanded monitoring. Cost should not be a concern.

Response: Expanded or extended monitoring is one of the standard responses to adverse
monitoring resultsand would, therefore, be part of most operations’ monitoring plans.
Furthermore, BLM could require expanded monitoring under proposed sections
3809.431(b) and 3809.601(a).

11.53 Comment: Plansof Opeations. 401(b)(4) Monitoring Plan: Requiring a detailed
monitoring plan duplicatesthis state’ srequiranents and atempts to give BLM authority
to reguae waer and air qudity. BLM snply does not have the delegated authority to
reguae waer and air qudity under the Clean Wate Act and Clean Air Ad.

Response: A monitoring plan provided to meet s ae requirementswould mogt likey
med BLM requirements, depending onthe resource to be monitored. Proposed section
3809.401(b)(4) has been revised to encourage operatorsto incorporat e other monitoring
program requirements. States regulate water quality and air quality by monitoring
discharge levels and comparing them to a state standard to determine compliance. BLM
does not regulate water or air quality but mining that might affect these resources. To
evauate the performance of mining waste units and the effectiveness of mitigation, itis
important to have the feedback that monitoring gives. Requiring monitoring plans does
not give BLM any more authority than it already has under FLPMA to prevent
unnecessary or undue degradation.

11.54 Comment: Plansof Opeations. The discussion of monitoring plans should recognize
explicitly that such plansmay be required under other federal and state environmental
programs and provide that BLM will adopt and incorporate those plans by reference
without a duplicaive review.

Response: Proposed sction 3809.401(b)(4) has beenrevised to encourage operaors to
incorporate other monitoring program requirements. But it isnot necessarily a given that
such programswould cover the ertire range of BLM’ s concerns and need for monitoring.
Unless goecific memorandums of understanding (MOUs) are in place deferring to other
state or federal agency monitoring requirements, BLM reserves the right to require more
or supplemental monitoring as needed to prevent unnecessary or undue degradation.

11.55 Comment: Plansof Operations. 3809.401 (401) Monitoring plan—equiresthat the
oper ator specify amonitoring plan; this has historically been BLM’ s responsibility and
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11.56

11.57

11.58

BL M’ sabdication thereof places an onerous burden on the operator.

Response: Though the operator first proposes a monitoring program, itisBLM’s
responsibility to review and approve the monitoring programs as adequate. BLM must
al 2 review data colleded by monitoring progranms and meke determi nations on operator
compliance with the N otice or approved Plan of Operations, in cooperation with the
states. BLM does not feel that it isan unfair burdento requireoperaors to collect
monitoring data on their operations. Nor isthis a change from current practices.

Comment: Environmentd monitoring can be a good thing if there have been complaints
or if there isthe possibility of environmental hazard. To require environmenta monitoring
on all operations on the Notice and Plan level would create amountain of paperwork and
backlog of samples that show nothing and would be expensive to acquire. The percentage
of mining operations that have any pollution problens, especially at the Notice level, must
be extremely small. Small operations cannot economially be expected to collect this kind
of data. We are not trained in this field.

Response: The detail and complexity of monitoring programs depend on thetype of
operation and the environmental resources potentially affected. Small operationswould
require smal monitoring programs. Exploration programs may not need monitoring
programs beyond visua inspection.

Comment: Plans of Operations Monitoring - In many situations monitoring is a
requrement under NEPA. Monitoring in and of itself is not mitigation. Monitoring with
action levd sdefined and followup described isnecessay. (for exampleif monitoring of
ground water exceeds Safe Drinking Water Act standards a plan for treatment and/or
stopping further degradation is required. Same for air issues.

Response: You are correct. Monitoring by itsalf isnot mitigation. That iswhy the
monitoring plans required under 3809.401(b)(4) must include a description of the
response actions that would be triggered by adverse monitoring results.

Comment: | come under a Planof Operations. I've recently done some reclamation, but

| noticethat you want amonitoring plan now. This monitoring plan would require ar
quality monitoring, noise leves, and wildlife mortdity. | don't know why BLM is
requiring al this except as harassment. | don’t think any of it is needed. In the mine area
you're going to alter the environment. That’sdl thereistoit. Until you reclam
aterwards and the area goesthrough its natural sages of ecologica successon, nothing is
going to happen. Y ou are going to change the wildlife there, and | don't know why you're
monitoring.

Response: One of the purposes of monitoring is to watch for offsite impacts that may
constitute unnecessary or undue degradation.
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11.59

11.60

11.61

3809.401-Basline Data

Comment: Plans of Operations. 3809.401(c)(1) addresses BLM’ s ahility to request
information on nonpublic lands. T his provision should be deleted because it givesthe
mistaken impressionthat BLM has, outside the NEPA process, the authority to require
such information. This provision does not provide any guidance on the purposes for which
BLM could need such information to “analyze"” a Plan of Operations, and suggests that
BLM may intend to regulate “nonpublic lands” under this provision.

Response: The provisionis tied to the NEPA process asstated in 3809.401(c)(1).
Guidance on how information isused in the NEPA process is available in the CEQ
regulationsfor implemerting NEPA (40 CFR 1500, et. sag.) and in agency handbooks.
BLM hasno regulatory authority over private lands. Section 3809.2(d) has been added to
make this clear. But the scope of environmental analysis required by NEPA isto describe
the environmentd effects on dl lands, even though BLM is only issuing an approva adion
for the publiclandsportion of a project.

Comment: Plansof Operaions. 3809.401(c) Theall-enconpassing nature of data
requirements under NEPA is bang cited as a component of 3809. By referencing NEPA
requiremerts in 3809, BLM is attenpting to use NEPA authority to regulate mning.
NEPA isintended to be an analysis and disdosure process, not a regulatory device.

Response: You arecorred. NEPA compliance isa procedural requirement and does not
set substantive requirements that operators must achieve But the NEPA regulations do
require BLM to describe impects to all resources, including those over which BLM may
not have regulatory authority or where BLM shares regulatory authority with other
agencies.

Comment: Plans of Opeations The proposed rule authorizes BLM to require operaors
to submit operational and baseline environmental information. BLM may also require
“gatic and kinetic testing to characterize the potential for...operations to produce acid
drainage,” as well as the submission of any other materials needed to ensure that
operations comply with the regulations. These proposed requirements would impose
substantial additional burdens on operators. T he added burdens are especialy troubling
given the lack of eny demondrableneed for new application requiremerts. Operators
already provide the information that would be collected under BLM's proposed rule to
states and other federal agencies. After a proposed Plan is given to BLM, BLM still has
ample timeto incorporate the information into its decision making process. Infect,
gathering and submitting the information later in the plan approva processresultsin
substartial cost savings to the operator without any prejudiceto BLM.

Response: Asthe commenter correctly points out, the information requested by the
proposed rule isadready being collected to meet s ate and federd requirements. Itis
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therefore unclear how the proposed rule would constitute a “substantial additional burdens
on operators.” The regulations merely lists the types of information BLM has been
requiring from operators under the existing regulationsto provide for a more standardized
approach and inform operators in advance of the information requirements.

11.62 Comment: What isthe need for baseline environmental data for a moderate to large
expl oration project?

Response: Any Plan of Operations approval requires the preparing of an environmental
andysis under NEPA. Dependng uponthe oecifics of the exploration project and its
location, baseline data may be needed for the NEPA analysis.

11.63 Comment: BLM has no authority to adopt a requirement with the all-inclusive language
of 3809.401(c)(2) allowing BL M to request any other information it desires to comply
with the subpart. It seems that BLM could define what information it requiresin the Plan
of Operations to prevent unnecessa'y or undue degradation. As such, thisinformation
should be included in the proposed regulations as a clear and concise checklist. BLM
should not have the authority to make unlimited requestsfor any information it feds
would be supportive of aPlanof Operations.

Response: Dueto the wide variety of environmenta settings where mining occurs, the
range of mneral commodities of interes, and the variations in mining and reclamation
technologies, BLM cannot list all potentid information needs Operatorswho feel that a
specific BLM information request is not warranted can question the request or, as alast
resort, use the appeal process in proposed 3809.800.

11.64 Comment: The proposed language of section 401(c) isinconsistent with NRC (1999)
study Recommendations 14 and 15.

Response: NRC Recommendation 14 discusses planning to assure proper postclosure
management of mine stes Recommendation 15 discusses guidance manud preparation on
BLM’sauthority to protect resources not protected by other environmental laws
Requiring baseline operation and resource information under proposed 3809 401(c)
presents no conflict with these recommendations and in fact may facilitate ther
implementation.

11.65 Comment: The quality and quantity of baseline gudies should be identified in the NEPA
process as apart of the EA or EIS. Revise .401(c) to link any other baseline information
requiremerts to those verified and validated during the scoping part of NEPA compliance.
This would be consistent with NRC study Recommendation 10. Aswritten thisis an
open-ended invitationfor uneven and/or arhitrary and capricious acionby BLM inits
request for “niceto have’ data. Further, the Department of the Interior requires the
owner/operaor to use BLM land useand activity plans as a basisfor its application.
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When BLM has prepared aFL PM A-driven plan and NEPA compliance documents
without professional evacuation of existing and reasonably expected minera vaues and
potential impacts from mining on public lands, it is ingppropriate for the Department of the
Interior to pass onthe cost of basic inventory or “niceto have” daato the owner/operator
unless the owner/operaor is given financial credit equd to the cost of the data coll ection.
The preamble notes that thisinformation is now collected by BLM but would become the
respong hility of the operator. What is the specific authority for transferring thisburdento
the opeaator? Revise .401(c) to give afinancid credit to the owner/operator that isnot
less than the cost to the Federal Government of collecting and analyzing data that are new
or enhance an existing public data base for public lands.

Response: Section 401(c) already links baseline data requiremerts to the NEPA process.
Scoping, as part of the NEPA process, would beused to determine issues assod aed with
the operator’s proposal and to determine basdline data needs. Although BLM planning
information is useful, it may not be specific enough to support the NEPA analysis of an
individual project. BLM bdieves tha information required to support the approval of
Plans of Operdions is the responsibility of the operators because they benefit directly from
the Plan approval.

11.66 Comment: The preamble states “BLM may require (the operator) to supply Operational
and baseline environmental information for BLM to analyze potential environmental
impactsasrequired by NEPA.” This could include information of public and non-public
lands. Could this language be used to preclude amining projed if the proponent cannot
obtain permission to access adjacent private lands to collect baseline datafor BLM
analysis?

Response: The availability of environmental information to support NEPA analysis does
not determine whether a project is approved or denied. The regulations implementing
NEPA provide a mechanism for addressing incomplete or unavailable information. See 40
CFR 1502.22 for details.

11.67 Comment: BLM requires operational and baseline environmental information to analyze
potential environmental impacts. There is no guidance asto how much data could be
requred. What is thedefinition of “adequae”? While needed datanaturally varies with
the gte it would bevery useful, bothto thereviewing public and to the mining proponrent,
for BLM to provide guidance as to what is adequate baseline information. For example,
hydrologic trends cannot be detected for years but are essential to understand when
considering potential impacts or predicting the future. Adequate transient data is needed
for calibrating hydrologic models. There should be away for BLM to encouragethe
collection of baseline environmenta data during the exploration phase, which often spans
several years.

Response: Asthe comment serves to illustrae, the amount and type of dataneeded to
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evaluate a project will vary greatly by the type of activity proposed and the other
resources potentially affected. For example, if hydrologic modeling is not warranted on a
particular project, then there would be no reason to require data sufficient to calibrate a
hydrologicmodd. BLM believes tha more spedfic requirementson baseline information
should not be put in the regulations because of the site specific nature of the analysis and
the potential for future changes inanalytical approaches that may warrant different types
and levels of data collection needs. BLM does encourage the collection of datain the
advanced explor ation phase to help the operator develop decisions and fecilitate the mine
plan review should one be submitted. BLM can best encourage the operator to collect this
information early by stating that it will ultimately be required for mine development asis
stated in proposed sedion 3809.401(c).

11.68 Comment: Plansof Operations. Thisentire section is disconnected from the NEPA
process established in the CEQ regulations at 40 CFR 1500, et. seq. and isnot consistent
with the NRC study findings and recommendations (NRC 1999). The Department of the
Interior should critically review the linkage between the requirements here and the
purpose of the public NEPA scoping process. The owner/operator and BLM mug work
together during the pre-applicaion phase of project development. But the final test of
what is or is not required and the level of detail canbe finalized only after scoping has
been completed. Special attention is needed inthe final regulations to assure compliance
with NRC study Recommendaions2, 9, 10, 11, 15, and 16. Reliance on the NEPA
scoping process dso assures tha the owner/operator expends time and money only for
things that come out of the NEPA process rather than the inexperience or bias of a BLM
application reviewer. The final regulations need to assure that BLM and the Forest
Service (FS) areusing the same standards to the greatest extent permitted by federal law.
This section also needsto be cond gent withthe NRC sudy Recommendation 2 that a
Plan of Operations “should not be viewed as an opportunity to slow the process through
extended review, but rather as an opportunity to devdop the information needed for
improved oper ation and for better monitoring and enforcement” (page 96) and the existing
permitting process is “burdensome to operators and does not provide the best
environmental protection” and there is a tendency for BLM and FS to avoid making afinal
decision “for years even decades’ (p. 122). Theproposed section is incorsistert with
NRC study Recommendation 13, which emphasizesthat BLM and FS should have current
land use planning that assures that Congress, high officidsin BLM and FS, the public, and
stakeholders are fully aware of areas of federal land that require special consideration.

Response: The proposed section 3809.401(c) is consistent with all NRC
recommendations and is designed to give the operator alist of information that BLM may
require during the Plan of Operations review process. This section also encourages
consultation with BLM on the exact type and level of detail needed to support the NEPA
andysis. While scoping is important for determining what needs to be sudied and will
determine much of the baseline dataneeds, the final contents of an goproved Plan of
Operations cannot be known urtil the study (EA or EIS) is completed.
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11.69 Comment: BLM’s proposed regulations on the corntent and review of Plans of
Operations are directly contrary to the NRC Committee's recommendations. The new
requiremerts require more data (without explanation) and add complication to an aready
complex process. The new requirements do not provide for clear coordination with other
federal and state agencies. BLM should abandon the expanded content and review
requiremerts.

Response: The content requirements merely describe the current practice being followed
by mos BLM field offices. Generd coordinationwith state agencies is covered in section
3809.200s. Review for specific Plan of Operations approval is covered in 3809.411,
which lists specific consultation requirement s with the Fish and Wildlife Service, the
Advisory Courcil on Higoric Preservation, Native American governments, and the states.

11.70 Comment: Plansof Operaions Section 3809.401 (). Would require an operaor to
submit certan operational and baseline environmentd information to enalle BLM to
andyze potential environmental impactsas required by NEPA. Thisrequirement could
sall operationsfor several years. T he datawould be prohibitively expensive for the
untrained operator to acquire, and small operators are not usualy present during
rainfdl/snowfdl periods and thus cannot collect the data. It isingppropriate to sall a
beginning operation for several years, all the while incurring large environmerntal
measurement costs, and expect the begimer to incur these expenses before thefirst year of
real operations. We must be able to maintain a cash flow. Product extracted and sold must
be of greater value than the extraction and adminigrative costs. Otherwise only afool
would beginthisprocess.

Response: Small-scale operationswould not likely require extensive data coll ection.
BLM iswill help operators determine the needed level of baseline data suitable to the size
of the project.

3809.401-Reclamation Cost Estimate

11.71 Comment: Pans of Operations 3809.401(d) BLM should berequired to set a goecific
time limit on how long it will have to review the reclamation cost estimate and a time line
for operators so they know when the cost estimate is due.

Response: Operators can submit a reclamation cost estimate at any time. But since a
reclamation cost estimate can represent a significant amount of time and engineering
resources, BLM decided it would be best for operators to wait and prepare the cost
estimate whenthe Plan of Operations review process wasnearly finished. This way
changes to the redamation plan resulting from the NEPA andysis can be incorporated into
the cost estimate, saving the operator resources. BLM intendsto respond to the

operator’ s reclamation cost estimate similar to the completeness review process described
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11.72

11.73

in proposed section 3809.411(a).
3809.411 BLM Actionson a Plan

Comment: Plans of Opeations. NRC Report Conclusion - p. 92 [g] NMA has serious
concerns about ddaysinagercy actions BLM hasnotedinthe proposed ruethat due to
“workload demands, staffing levds, NEPA compliance activities and the increasng need
to consult agencies or Triba governments, setting a new time limit on Plans of Operations
isno longer practica.” 64 Fed. Reg. a 6435. Indeed, BLM’s proposa would essentidly
eliminate the limited time deadlines tha now exist inthe current 3809 rules. After 18 years
of experience, BLM should need lesstime to review plans, not more. Delay inthe
permitting process is one of the most significant impediments to continued domestic
mining investment. Recent experiences with BL M approval of Plans of Operation have
shown increasingly longer periods of time to obtain approval of the Plans. The proposed
regulaions do not address the most serious problem with the existing regulaions, which is
that new mines take much too long to obtain permits. Meaningful regulatory time frames
for plan review should be specified, such as, 90 days where only an environmental
assessment is required, and 18 months where an EIS is prepared. | n addition, if BLM
establishes a new review process for modifications of Plans of Operations, it must include
time framesfor BLM'sreview and approvd.

Response: Even under the existing regulaions it may not be possible to complete review
of a non-EIS-leve Plan of Operations within the prescribed 90 days. Many of thetime
frames BLM must follow arerelated to coord nation with other agendes, or with
completing mandat ory consultation processesthat cannot be placed under preset time
restrictions. Though BLM may have gained experience in processing Plans over the past
18 years, thisexperience has been offset by the more technically complex issues, suchas
acid dranage, that require a comprehensve review, and by the added coordination efforts
needed to interact with other agencies. BLM believesthat under these circumstances the
best ways to expedite the process are the following (1) to have regulations that state the
information requirements for the operator, (2) to require BLM to give the operator alist
of any deficiencies within 30 days, (3) to provide for interagency agreements with the
statesto reduce overlap, and (4) to consult with operators early in the mine planning
process on the required information and level of detail that would be needed to meet the
requirements of the regulations. The behavior of other agenciesinvolved in the permitting
processis beyond BLM’ s control.

Comment: Plans of Operations These practical problems are greatly magnified by
proposed section 3809.411(c), which dictatestha “BLM must disapprove, or withhold
approval of a Plan of Operaionsif it (1) does not meet the content requirements of
3809.401.” Thereisno conceivable lega or policy reason BL M would want its regulations
to require that it "must disapprove” a plan. BLM should eliminate the mandatory
disapproval language from the regulations. That language can only congtrain the agency's
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discretion, and on appedl, the Interior Board of Land Appeals's. This proposed language,
combined with the detailed plan content requirements, creates fertile ground for gppeals by
opponents of mining projects. On appea, BLM may be required to defend not only the
substance of its decision, but its decision on the completenessof every agect of the Plan
of Operations, including the level of detail of the project description and design, and the
long list of plans required by proposed section 401. Under the language of the proposed
regulations, appellants may argue that the plan must be disapproved because BLM failed
to demonstrate that the operator has crossed every “t” and dotted every “i” in the plan
applicaion, even if there is no doubt that the plan asapproved will prevent umecessay or
undue degradation.

Response: That particular sentence under section 3809.411 has been reworded and the
“must disapprove” phrase has been removed, althoughBLM can still disapprove a Plan of
Operations asone of its possible decisions. A decison that a Plan of Operations is
“complete’ does not automatically mean BLM has deter mined it is adequate to prevent
unnecessary or undue degradation. A “complete” Plan is one in which the operator has
merely described a proposal in enough detail that BLM can analyze the Plan to determine
whether it would prevent unnecessary or undue degradation. Only after the complete Plan
has been aralyzed and any needed mitigation has been devel oped to prevent umecessary
or undue degradation, can BLM issue an approval decision on the adequacy of the Plan to
prevent unnecessary or undue degradation. Upon appeal, the decision under review
would be whether the Plan of Operations “as approved” will prevent unnecessary or undue
degradaion. BLM'’ sdetermination that a proposed Plan of Operations iscompleteis
considered interlocutory, meaning part of a larger decision that would be afforded the
opportunity for adminigrative review, and isnot intended to be appeded separatdy.

11.74 Comment: Proposed 3809.411 seens to require compliance with all of the information
requiremerts of proposed 3809.401 before the plan is “complete” and before BLM can
initiate the substantive review process, including NEPA review. Thiscannot be BLM's
intent, for it requires the operator to submit documentation in aneedless level of detail and
requires BLM enployees to review plans and information that can be no more than
hypothetical.

Response: Operaors must give BLM enough detail ontheir proposed Plans of
Operations so that the potentid for unnecessary or undue degradation can be evaluated.
Section 3809.411(d) has beenrevised to provide for the incorporation into the Plan of
Operaions of other operating details that may result from review of the Plan by BLM or
other agencies.

11.75 Comment: Thefiling of a Plan of Operations by amining claimant invests no rightsin the
claimant to have any Plan of Operations approved. The right to mine under the mining
laws are derivative of a discovery of avaluable mineral deposit and, without such a
discovery, denid of aPlan of Operations is entirdy appropriate. Clam vdidity is
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determined by the ability of the claimant to show a profit and can be made after
accounting for the cost of complying with all laws. When a claimant cannot do so, BLM
must reject the Plan of Operations and take stepsto invalidate the claim by filing amining
contest.

Response: The commenter is correct that filing a Plan of Operations does not create any
right that did not previoudy exist. But if the land involved is open to the operation of the
Mining Law, BLM can gprove a Plan of Operations without a discovery. For exanple, a
Pan of Operations for exploration to be used to make adiscovery could not logically
require a discovery and a mining claim before its approval.

11.76 Comment: 3809.411(c)(2) would require BLM to disapprove operations in areas
segregated or withdravn from the operation of the mining laws. Segregation is not
enough to trigger disapproval of a Plan of Operations. Lands should be accessible under
the mining laws until the formal FLPMA withdrawal process has been followed. To do
anything different would violate FLPMA'’s congressona mandate. This section should be
delged.

Response: BLM disagrees Areas that are segregated from operation of the mining laws
are no longer open to entry under the Mining Law. Operations proposed in these areas
must have made a discovery before the segregation to have a legitimate right to proceed.

11.77 Comment: Revise.411(d) to require BLM to inmediaely make copies of a completed
proposed Plan of Operations avalable to other permitting federd agencies, to state
agencies, and to local and tribal governments, and to private surface owners as
appropride. Revise .411(d) to require BLM to publish notice in a local newspaper and/or
the Federal Register that (a) a complete application can be reviewed at the loca BLM
office and, as appropriate (b) whether an onste ingection of the project areaisscheduled
and if so the date and whether the public isinvited. This revision will alow public input
into the adequacy of the existing data base and an opportunity to up-front identify issues
not inthe existing BLM land useor activity plans for the project area.

Response: It isnot practical for BLM to make and distribute copies of the Plan of
Operations. But because an operator does not haveto submit aPlanto BLM in any
particular form, the operator can give BLM copiesof information it gives to other
agercies to satisfy aBLM requirenent. BLM does not feel that anotice dways needsto
be published in the locd newspaper at the dart of the Plan-goprovd process. BLM will
conduct public scoping on individual Plans of Operations commensurate with the
proposed project’s size and potential impad and the level of public interest. Scoping may
or may not involve public announcements and meetings before the environmental analysis.
Section 3809.411(c) hasbeen revised to require a 30-day public comment period on dl
Plans of Operaions whichwe articipate would be conduded concurrent with review of
the environmental analysis.
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11.78 Comment: Revise .411(d) to requirewithin 7 busness days after the close of the public
comment period that BLM issue a summary of public commernts and the extent to which
BLM’sdecision will consder issues and data deficiencies raised by the public. The
summary and BLM decision must be made available to al persons commenting on the
proposed project, the owner/operator, and concerned federal, state, local, and tribal
governments and private surface owners as appropriate.

Response: All commentsreceived during the review of aPlan of Operations are available
to the public. While BLM often prepares scoping reports on large projects, a summary of
public commentsis not needed in all cases and could not be prepared within 7 days. BLM
congders dl comments raised by the public. But the extent to which they would drive data
deficiencies and completeness review s on a Plan of Operations is not known until the
process is concluded.

11.79 Comment: Theproposed comhbined timeframes proposedin.411 are excessive. First,
BLM takes 6 weeksto review theproposed Plan of Operations. Then BLM proposesto
publish noticein aloca newspaper and wait 30 days for public comment. If the current
pattern for goproving additional timeto comment is continued, BL M can reasonably
expect that on day 29" day of the comment period there will bea reques for more
commert time. Except for requests for an appropriate comment period on the proposed
3809 regulations, the Department of the Interior routinely grants extended comment
periods. The cunuldive time line for a simple, noncomplex Plan of Operaions for
exploration involving less than 7 acres of disturbance has consumed the following time: 6
weeks for BLM review, 1 week for approval of a proposed decigon, 1 week to get
publicaioninalocal newspaper, 4 weeks for commert, 1 week to consde the request for
extension, 4 more weeks for the comment period to remain open, 1 week to anayzethe
commerts, 1 week to prepare afinal decision, 1 week in the burdensome, convoluted
bureaucrdic process of kriefings surnames-signaure, publicaion of the record of
decision, and 4 week hold before the record of decision can be implemented (assuming
thereare no appeds). Thetotd lgpsetimeamountsto about 24 weeks-6 months Even if
the estimate is cut by 50%, 3 monthsis ill too long for an environmentally responsble
and legal use of public Iands. Revise .411(a) to retain the existing calendar day time frame.
Revise 411(a) (2) and (4) to require BLM within 5 daysto give noticeto the
owne/operator that (a) the submission is complete and has been distributed for review to
permitting ertities, Natives, and private surface owners as appropriate, or (b) there are
deficiencies described in sufficient detail that the owner/operat or can timely submit the
missing data and/or (c) therewill be an interagency/public ondte vist on a mutualy
acceptable date. BLM can drag the review on and on and on until basicaly the company
goes away.

Response: The minimum time frames for a Plan of Operations are 30 days or less, for

BLM to provide a completeness review and anot her 30 days for public comment on the
environmental analysis. Time periods have been changed from working days to calendar
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days. This meansasimple Plan of Operations could be gpproved for implementation in
less than 60 days frominitial submittal to BLM. More complex Plansrequiring detailed
analysis or consultation would take longer.

11.80 Comment: The draft rule must be strengthened to require full andysis and resol ution of
all concerns before afinal EIS and record of decision are issued.

Response: The proposed final regulations require the analysis of al issues identified
during the Plan of Operations review, and that the approval of Plans of Operations be
conditioned to prevent umecessary or undue degradation. But this requirement doesnot
guaranteethat dl public concernswill be resolved because mining will gill cause some
surface disturbance.

11.81 Comment: Permitting delays will also ocaur because BLM isgrealyincreasing its
responsibilities and the information that it will require from operators to submit, without
any increasein BLM field staff. T he proposed rules do not contain any commitment by
BLM to seek and obtain increases in staffing or other resources for administering the new
requirements imposed by the proposed rules. It's my opinion that BLM has neither the
staff nor the expertise to implement the proposed regulations.

Response: Permitting time frames will depend upon the number of proposed operations
inaddition to the regulatory review requirements. Although BLM recognizes the need for
increased cgpabilities in the 3809 program, the number of new Notices and Plans has been
declining in recent years. T he proposed rule cannot establish or commit to certain funding
levels because funding is handled through the gppropriations process subject to
congressond gpprova. BLM will evaluate program needs and request funding a what it
believesto be asuitable level. But such funding request s are subject to competing
prioritieswithin both the adminigration and a the congressiond levd.

11.82 Comment: | suggest that the result will be that a prospective operator will have to fund
third-party consultants to hdp BLM review of Plans of Operaions because BLM does not
have the expertise to conply with the proposed regulations. The prospective operator
would then have to fund consultants to work out the differences between the state and
BLM reviews These costs may be condderableand are nowhere considered in the EIS
economic analyds Neither are the cods associated with expanded timeframes needed to
complete the review and approvd of a plan of operaion, nor the expanded timeframes to
complete the NEPA process.

Response: Operator costs to conduct the needed NEPA evaluation and processing are
congderedinthe mne models presented in Apperdix E and are pat of the impactsto
mineral activity shown in Table EL1.

11.83 Comment: The proposed regulations should be changed to fully integrate the input from
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EPA and state environmental agencies before approval of Plans of Operations. Under
current procedures, after an final EIS isissued, the mining company submits its draft Plan
of Operaionsto BLM for approval. Thereis no formal requirement that BLM secure
certification from state environmenta agencies or EPA that all environmental permits have
been secured before plan approva. Such a process would assure that the mining
companies have met with and secured the entire range of permitsneeded to comply with
environmental regulations. (The USDA Forest Service currently requires asimilar type of
certification.)

Response: Interagency agreemerts can be devd oped with the statesunder section
3809.201 to address coordination of stae environmenta permits with the Plan of
Operations goprova. Section 3809.411(a) (3) has an added requirement that BLM consult
with the states to ensure operations are consistent with state water quality standards.
Section 3809.411(d)(2) has been added to require incorporating other agency permitsinto
the Plan of Operations.

11.84 Comment: Why does 3809.411 g ve authority for approvd, denial, or dday of Plansto
individual BLM offices and employees? While we are confident in the experience and
knowledge of our current local BLM contacts, we are not so confident about the future
Will we have to deal with whatever value system the local BLM officials have, regardless
of proven methodology? Can field office people overlook their biasesto develop suitable
criteria? What will be the public involvement in tha process? Will scienceplay arole or
does passion take precedent?

Response: Approvd for a Plan of Operationsor review of a Notice is dd egated downto
the field offices under the existing 3809 regulaions. The proposed final regulations do
not change that delegation.

11.85 Comment: Section 3809.411(d) requires BLM to accept public comment on the amount
of finandal guarantee and 3809.411(g)(4)(vi) dates that BLM may not approve aPlan of
Operations until it completes areview of such commerts. Istheintent of this section that
BLM will respond to these comments aswell? If so, this should be stated in this section
These requirements will add extensive time to the BLM review process and increase
BLM’sworkload without increasing the effectiveness of BLM’ s surface management
regulations. BL M and the dates have expertisein setting financid assurance. The public
does not have the knowledge or training to comment on financial guarantees before plan
approva and would not likely add anything to that process. Public scrutiny of the
mechanics of the financia guarantee isno more helpful than for other areas of the mine
permit and does not deserve special emphasis. |f public comments are believed
aopropriate, they should be solicited in the same manner and according to the sametime
frame that applies to other issuesin the NEPA process.

Response: BLM has changed the proposed find regulations to diminate the public
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comment period on financial guarantees. Instead, BL M has added a mandatory public
comment period on the Plan of Operations aspart of the NEPA andyss. During this
comment period BLM could also collect comments on the finandd guarantee amountsto
the extent they are available during the comment period. Regardless, finandal guarantee
information is open to the public. BLM will respond to comments on the reclamation cost
estimatethe sameas it will respond to commerts on other agpectsof the Plan of
Operations NEPA analysis.

11.86 Comment: BLM isbasicdly taking no stepsto have any responsbility and alowing the
public to say what is maost appr opria e technology and practices (MATP). BLM should
allow public comments that do not fit into the national standards mentioned in 3809.420.
This section has the potential not to dlow even basdine gudies becauselarge projects
may have more than 5 acresdigurbed. This issue neads to be clarified. The only sector of
the publicintereged in thiswould bethose who wart to stop aproject.

Response: The definition of MATP in the proposed regulations was tied to the
technology and practices needed to meet the performance standards. The term has been
dropped from the proposed final regulations.

11.87 Comment: 3809.411(d) BLM isleaving this section open ended. There are absolutely no
standardsfor the operator to use. This proposed section essentially dlows any amourt of
money and reclamation tactic to put in the Plan, whether the option isgood or not. BLM
should not allow comments on items that are not proven technology and do not follow a
logical flow of costs and events.

Response: Proposed section 3809.411(d) provided for public comment only on the
financial guarantee amount. It did not allow the public to set the amount of the
reclamation bond or establish the reclamation plan.

11.88 Comment: 3809.411(c) This section does not state what the applicant can do if the Plan
of Operations isdenied or disapproved. What are the options (resubmitted with revision,
give up and go home, or what) ? Please clarify this section.

Response: This section has been modified and moved to 3809.411(d)(3). The BLM
decision would advi s the operator of corrective actions tha mug be taken for the Plan of
Operationsto be approved or of the rationale for adecision that the Plan of Operations
could not be approved because it would cause substantia irreparable harm to significant
resources and that harm could not be mitigated. |f operators disagree with a decison and
want to appedl it to the gate director or Interior Board of Land Appeals, the decision
would also advise them of the appeals process.

11.89 Comment: Section 3809.411(a). What do you mean by “complete”?
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Response: A “complete” Plan of Operationsis one that containsall the needed
information listed in Section 3809.401(b) and describes proposed operations in sufficient
detail that BLM understands it enough to determinewhether it would cause unnecessary
or undue degradation.

11.90 Comment: 3809.411(8)(4)(i) Define “adequate.”

Response: Adeguate baseline data refers to the information listed in proposed section
3809.401(c)(1) that is needed to support the environmental analysis (EA) or EIS required
under NEPA.

11.91 Comment: 3809.411(a)(4)(v) Will “citizen” inspectors be accompanying BLM at this
point?

Response: Theprovigon on citizensaccompanying inspectors has been changed to
providing annua opportunitiesfor tours. Aside from that, an on-site visit before initiating
surface disturbance might benefit the public and would not interfere with operations.

11.92 Comment: The bottom line of that decision is that BLM has the authority to, and should
prevent all offsite impacts due to mining, whether these impacts be caused by actual
surface d surbance, wind-bown pollution, mine dewaterting, acid rock drainage, or
anything else. Mining proponents should not be allowed to externalize their costs over
hundreds of square miles of surround ng public lands (asoccurs in northe'n Nevada due to
dewat ering drawdown). Onsite impacts should be limited to surface excavation and be
totally reclaimed.

Response: Impacts from operations cannot be confined exclusively to the area of surface
disturbance. | mpacts to many resources transcend this boundary due to the nature of the
effect. Visual impacts can often be seen for miles Noise from operations canbe heard a
good distance from the project area. Wildlife may be displaced. Even impacts to such
resources aswater and air will extend beyond the immediat e disturbance because of the
establishing of compliance points and mixing zones. The decision BLM nmust make is do
the impacts constitute unnecessary or undue degradation, and if so, what measures must
be employed to prevent this degradation?

11.93 Comment: Duplicating existing sate and federd programswould extend the time
required for approval of Plans of Operation and permitting.

Response: The Plan review process does not represent a substantial change from the
current preactice of working with the stateson joirt reviews. Memorandums of
understandi ng developed under the proposed final regu aions tha provide for thestateto
have the lead role may actually expedite the permitting time frames
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11.94 Comment: BLM should be dlowed more time, a least 30 business days, to review Plans
of Operations submitted by small operators.

Response: The proposed final regulations give BLM more time if needed to review Plans
of Operations tha requirepreparing an environmentd assessment.

11.95 Comment: Section 3809.411 takesaway the 30-day responsetime BLM hasto reply to a
miner’s Plan of Operations and could alow BLM to delay action on a proposed Plan and
possbly cogt the miner a whole season. Mining isa seasond activity for most smal
operators and recreational miners. By removing the 30-day response time, BLM hasa
new tool for stopping aproposed operaionwithout the actual denial of a Flan of
Operations.

Response: Section 3809.411 requires BLM to respond to the Plan of Operations within
30 calendar days. After acomplete Plan of Operationsis received and the environmental
andysis prepared there is another 30-day public comment period. BL M acknowledges it
could take severd monthsto review and approve a smal mine Plan where there are no
substantial resource conflicts. Operators should anticipate thisreview time and submit
their proposed Plansfar enough in advance that activity can beginwhen scheduled. For
seasonal activity a Plan of Operations does not necessarily have to be filed with BLM
evay year. A single Plan of Operationsthat describes the seasonal nature of the activity
and the overdl duration of the operation would be sufficient. For example, aPlan could
state that mining would occur from May 1 through September 1 every year for thenext 5
years Section 3809.401(b)(5) has been added to the regulationsto help operators
devedop interim management plans for Plans of Operationsthat involve seasonal activity.

11.96 Comment: EPA is concerned about the perpetuation of current proceduresthat do not
promote cross-referencing between the final EIS and the Plan of Operations. Experience
has shown that mining companies often change key design and operating featuresin the
Plan of Operations and these changes were not noted (or given little analysis) in the final
EIS. Not linking the EI S process with the Plan of Operations process alowsthe
introducing of featuresthat were not adequately evaluated or publicly disclosed and could
increase environmentd risks at theste. We believe that the proposed regulations should
include a process to ensurethat major mine design features noted inthe Plan of
Operations are fully evaluated in thefina EI'S. If there are significant changes in the mine
plan after thefinal EIS is complete, a supplemental NEPA document should be prepared.
Also, we suggest that the recommendations noted inthe final EI'S on mitigation measures
be cross-checked in the Plan of Operations to assure that mitigation approaches
committed to by BLM in the EIS process are included inthe Plan of Operations.

Response: Under the exiging regulations operators are required to follow their approved

Plans of Operations. If there isa problem with operators not doing this, it is a compliance
problem, not a NEPA problem, and is best addressed through improved enforcement. The
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proposed fina regulations provide that failure to follow the approved Plan of Operations
constitutes unnecessary or undue degradation. Proposed section 3809.601(b) provides
that BLM may order asuspenson of operations for falure to comply withany provision
of the Plan of Operations. Mitigaing measures needed to prevent unnecessary or undue
degradation, devdoped duringthe NEPA process, arerequired as conditions of goproval.
Revised proposed section 3809.411(d)(2) requires the operator to incorporate these
measures into the Plan of Operations. |f operators want to change their operations, they
have to file a modification under 3809.431(a) and undergo areview and approval process
gmilar to the initial Plan of Operations approval.

11.97 Comment: Barrick dso objectsto the requirementsthat a Plan be disgpproved if it
requires postmining waer quality treatmert. BLM has no legal authority to declare water
treatment to meet waer qudity Sandards as per se umecessary or undue degradation of
federal lands.

Response: The proposed final regulations do not require BLM to disapprove aPlan of
Operationsiif it requires postmining waer quality treatment. In fact, the proposed final
regulations specificaly anticipate postmining water quality treatment needs in the
performance standar ds and financia assurance sections. Inthe El'S, Alternative 4 would
not approve Plans of Operationswhere post-closure treatment is anticipated beyond 20
years. Several earlier working drafts of the proposed final regulations contained a
prohibition againgt perpetua water treatment. BLM decided to drop this provisons
because of the uncertainty in predicting a*“ perpetua” need for water treatment and the
proven reliability of treatmert technology. BLM still views long-term water treatment as
the option of lag resort and favorsreclamation that incorporates pol lution prevention
measures over treatment. This preference is reflected in the proposed firal regulations but
doesnot constitute adisapproval requirement.

11.98 Comment: The timeswithin which BLM must act to approve or disapprove operations
are effectively unlimited in Proposed Section 3809.411. Inaddition to unlimited time
periods for BLM to take those actions, once approving a plan, BLM mug publish (for an
unspecified time) in newspapers the amount of and basis for the financial guarantee and
thenallow 30 daysfor public commentson tha publicaion. No time limit is specified for
evauation of those comments. Proposed Section 3809.411 would cause extreme
difficulties for the commencement of activities under Plans of Operations. The present
regulations for plan approvals should be retained.

Response: Section 3809.411 requires BLM regponse to Plans of Operations within 30
days regarding completeness. The requirement for a separate public comment period on
the financial guarantee has beenremoved. BLM does not believe mandatory time frames
for the Plan review and NEPA andysis canbe realistically set due to the uncertainty of
many mining technical issues and the need for interagency coordination and consultation.
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11.99 Comment: Intheintered of clarity and practicd usage, abrief satement onthe right of
adminidrative goped and referral to the ruesat 3809.800 should beincluded & the end of
3809.313 and 3809.411. At any point that an agency decision is referenced in the
regulation, the right to appeal should be noted, and the gopeal procedure cited.

Response: Because of the many possible ded son points in theprocess, BLM doesnot
want to give the mistaken impression that only certain decisions or determinations can be
appealed. Including the appeals language at al possible points would make the
regulations more complicated than needed.

11.100 Comment: Asaure that thefinal reguaions areused in the same way by both
BLM and the Fored Service.

Response: BLM hasno authority over what rules the Forest Service might follow on
lands under its management.

11.101 Comment: The proposed combined increase in the federal decision time frames
proposed in .411 are incongstent with NRC sudy Recommendations 2, 12, and 16
(NRC 1999).

Response: The proposed review process is not inconsigent with the NRC
recommendations. Recommendation 2 isto require Alans of Operationsfor all mining.
This requirement will obvioudly increase the time frame for mining that is currently being
processed under a Notice. Recommendation 12 discusses staff training, something that
proposed section 3809.411 does not change. Recommendation 16 isfor amoretimely
permitting process while still protecting the environment. Section 3809.411 has been
written to state what the permitting process is and to include the consultation suggested
by NRC recommendation 10. Added review times, such asfor financial guarantees, have
been combined with the NEPA review where possibleto make the process more efficient.
The timeliness of the permitting process can begreatly influenced by the adequacy of
informationthe opeator provides. The proposed final regulations provide guidance for
oper ators on information needs, enabling operators to anticipate agency requirements and
facilitate the review process.

11.102 Comment: Sec. 3809.411: T he people of Cdifornia have made a significant
investment in the California State Park System. Their interest in using and
protecting these lands does not stop because of an ownership boundary. For these
reasons, the proposed regulations mug recognize that sensitive resources and sites
may be adjacent or closeto federal public lands that may be affected by decisons
under these rules. The proposed regulaions should recogn zethe potential for
impactsto sensitive areas such as state park lands and requireearly consultation
with the affected land managers during the federal review process for the purpose
of ameliorating or eiminating adver se impacts. Such consultation would allow the
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11.103

state to participate inthe review of mining proposals.

Response: The regulations provide for agreement s between BLM and the states on the
processing of Plans of Operations. Agreements could include provisions for consulting

with state land managing entities. Section 3809.411 provides for a mandat ory comment
period on each Plan of Operatiors.

Comment: There are several problems with bonding for perpetual water
treatment. First, thereis significant risk in estimating the amount to be covered by
the bond. It is difficult to estimae replacement and operating costs for a present-
day industrid facility. Attempting to estimate these costs in per petuity placesthe
public at ggnificant risk of understand ng the amount of money needed to operae
and replace the water treatment facility. 1f the bond isinsufficient to meet the
costs of operating and maintaining the treatment facility, the public will almost
certainly be obligated to meet the deficit, or to bear the cost of degraded water
quality if treatmert is discontinued or degraded. Thereis also a potential burden
on the mine operator in that if the amount bonded is overestimated, the
profitability of the mine can be reduced. When bonds are edablished, an agency
not only makes assumptions about the long-term replacement and operating costs
of atreatment plant, but the agency must also make assumptions about the average
inflation over the period covered by the bond and the average return-on-
investment the bond amount will generate over itslifetime. Asanyone who
followsthe finand al markets knowstoo well, there is a considerald e anourt of
instability and risk in both of these assumptions Typically, changing either the
inflation rate or the rate for return-on-investment by a sngle percentage point will
cause a huge change on the required bond amount. With a bond for perpetual
treatment, ultimately the public bears the risk of these assumptions. In addition,
much uncertainty is involved in predicting whet the costs might be, what other
problems might arise and the vehicle chosen to provide finandal assurance.
Second, thereisarisk that the financia vehicle used for the bond may not be
available or viable when it isrequired for treatment. Financia ingtitutions, and
even government institutions, have afinite life. If these institutions change
significartly or fall, the potential for damage (i.e. water pollution) is still there, but
the means to meet thisneed now falls on an institution that was not responsible for
the problem.

Response: BLM acknowledgesthe difficulty in calculating an adequate financial
guarantee for long-term, continual, or perpetual water treatment. Sufficient safeguards
would have to be built into the cost assumptions and would have aconsderable effedt on
the financia guarantee amount. It would then be up to operatorsto decided if they want
to proceed with the project in view of the significant financial guarant ee they would have
to provide.
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11.104

11.105

11.106

Comment: The best policy for an agency with the responsibility for water
protection is to deny any application for aminethat includes a requiremert for a
long-term water treatment. Thelong-term risk to the public, who isthe utimae
guarantor for any long-term cleanup, istoo great. Inthisway BLM would be best
able to “assure long-term post-closure management of mines sites on federal lands’
as stated by the NRC report (NRC 1999) in its Recommendaion 14, quoted
above. Most mines can be designed to preclude conditionsthat will require long-
term water treatment. Accomplishing thisis primarily related to designing
adequate reclamation of the mine but may aso be related to decisions about the
design of the operating mine to minimize the contamination of water. If
preventative measures cannot be desgred into themine, then BLM should not
permit the mine to open. The focus of our environmentd laws must be on
preventing pollution and habitat degradation.

Response: BLM considered an dter native that would not approve Plans of Operations
for mining that would involve long-term or perpetual water treatment. But BLM decided
that it isdifficult at best to assess the treatment needsupfront and that such aredriction
might result in less disclosure of potential water quality impacts. BLM agreesthat the
mine design and operation should focus on pollution prevention measures, and the
regulations have been written to stress this preference. Similarly, the use of some passive
trestment sysemsis desrable even where pollution prevention measures have sgnificantly
reduced contaminant loads. BLM did not want to rule out the use of comhined pollution
prevention techniques such as source control with passive treatment programs. BLM
believes that site-specific factors should drive the ultimate decigon on the acceptability of
perpetual treatment, both for its ability to prevent unnecessary or undue degradation under
the new definition and for its cost to the operator.

Comment: 3809.411(d) should be struck and 3809.411(a)(4)(ii) should be
changed asfollows: BLM completesthe environmenta review, required under the
National Envirormental Policy Act, including detailed review of the amount of
financial guarantee required. Amendments: Similarly, the public should be notified
and given the opportunity for commert any time a Notice, Plan of Operaions, or
financial guarantee is amended or extended.

Response: Section 3809.411 has been changed to provide for amandat ory 30-day public
comment period on the Plan of Operations. Comments will be solicited on the prdiminary
bond amounts if available at that time. BLM believes it is more useful to collect
commentson theoperating and reclamation plansthemselvesinstead of onthe cost of
reclamation. Subgtantial modifications to Plans of Operations would undergo the same
type of review.

Comment: Section 3809.411(d) requires BLM to accept comment on the amount
of financial guarantee, and 3809.411(a)(4)(vi) states that BLM may not approve a

Comments & Regponses 210 Plans of Operations



11.107

11.108

Plan of Operations until it completes areview of such comments. These
requirements will add extensive time to the BLM review process and increase
BLM’sworkload without increasing the usefulness of BLM’s surface management
regulaions. BLM and the dates have expertise in setting financid assurance, and it
is not likely that the public will be able to add anything to that process. Moreover,
if public comments are believed appropria e, they should be solicited in the same
manner and according to the same time frame that apply to other issuesin the
NEPA process. The financial assurance amount should be established through an
administrative process after the NEPA process has closed, similar to the process
used in California. The proposed subpart does not mention how BLM will manage
or repond to these comments inplying that BLM must consder and repond to
each comment. Under what conditionswill BLM act on these public comments?

Response: BLM has removed the mandatory public comment period specific to the
financial guarantee. | nstead, al Plans of Operations will undergo a 30-day comment
period as part of the NEPA process along with whatever finandal guaranteeinformation
exigsat that time. BLM will handle comments received just as it handles other public
comments on the Plan and environmental analysis.

Comment: Plans of Operation are already required for exploration in the
California Desert Conservation Area (draft EIS, Tade 2-1, 2nd page). It appears
not to be any unnecessary burden on operators to submit exploration plans and
reclamation plansnow. Why then does the draft EIS assert that developing such
plans of operation “would be a complicaed and time consuming practice” (3809
draft EIS, page 96) for BLM-managed lands in other parts of the western states? It
islikely that mog companies that operae inthe California Desert Conservation
Area (CDCA) also have operationsin other western states and are not deterred by
the requiremert to prepare a Plan of Operations for exploration inthe CDCA.

Response: The section sited by the commenter is under Alternative4 in thedraft EIS.
Alternative 4 requires a Plan of Operations for any activity greater than staking amining
clam. Alternative 4 alo assumes that the operator would bear the cost of the needed
environmental analysis for Plan review and approval. The difference between a Notice
and a Plan of Operations isthat the Planis afederal action. For afederal actionthetime
frame for review and gpproval can be much greater than for aNotice, going from 15 days
to 60 days or longer if consultation is required under the Historic Preservation Act or an
ElS needs to be prepared.

Comment: 3809.411(a)(4) - Items Required. This sction leaves the door open
to abuse. BLM should spedficdly sate what should be included ina Plan of
Operationsin Section 3809.401 and then judge the adequacy of each of the
submitted Plans using the criteria. Many of these requirements are just not needed
for many types of activities.

Comments & Regponses 211 Plans of Operations



Response: BLM does date in section 3809.401(b) the information required for a Plan of
Operations. Each Planisjudged for completeness by that criterion where it applies. But
other information or processes may be required before a complete Plan of Operations can
be approved. Theseinformation and processes are listed in the proposed final regulations
at 3809.411(a)(4). Thislist hasbeen changed in the final regulations and can be found at
3809.411(8)(3).

11.109 Comment: Section 3809.411. Inparticular, paragraph D isexcessve. It is
ingppropriate to advertise thisinformation to the loca public. In my case, the
public oppose my operation because they want the mat erial themsdves. It isin
their best interest to derail the process at every opportunity. Small operations (less
than 5 acres of surface disturbance and with no leaching facilities) must be exempt
from thislevel of public notice and comment. The reviewing official has reviewed
the guarantee amount; the pullic should not be involved.

Response: BLM believes the public should be able to comment on al mining operations
approved under Plansof Operations. A mandatory 30-day public comment period has
been added to section 3809.411. If thereis concern over the rights to mine a particular
deposdt, it mud be resolved outside the Plan review process because BLM will not
adjudicate rights between rival claimants.

11.110 Comment: Any ‘inplementation’ of the millsite opinion in the context of BLM
action on a Plan of Operations under the 3809 regulations would be inconsistent
with the text and the workings of the existing 3809 regulations. As NMA
demonstrated in its May 1999 comments on BLM's 3809 proposal, millsite acreage
or ratio isnot a lawful bagsunder the current 3809 regul aions for BLM to
disapprove or require changesin a Plan of Operationson BLM lands. The
February 9, 1999 proposed rule continues the exiging framework of current 3809
regulations for the immateriality of the operator’s clam position (and how and
why of the operator’ s maintenance of mining claims or milldtes or use of unstaked
ground) to the review and approval of a Plan of Operations. Both the February 9
preambleand the rule text clearly restatethese principles. If BLM intends to
change these principles, it cannot make such changes in afinal 3809 rule. Instead
BLM would haveto reproposeits 3809 proposal because no aternative to the
existing sygem for establishing one’s land and clam position isstudied inthe EIS
or noticed for comment, nor is even theidea of such afundamenta changein the
regime for operating a hardrock mine on BLM lands noticed for comment. The
only reason the issue was addressed in comments at all was because after the
Felbruary 9 proposal (and, asto theBLM landsinvolved, flatly incorsistert with
both the exiging rues and the February 9 proposal), the Interior and Agriculture
Departments undertook the unprecedented and extraordinary action of rescinding a
previoudy gpproved Plan of Operations in their March 25, 1999, ‘Crown Jewd’
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letter.

Response: The 3809 regulations are for the surface management of operations conducted
under the Mining Law. If the operator has alegitimate and valid right to conduct the
activity under the Mining Law, then the regu ations are applied to make sure the operation
does not result in unnecessary or undue degradation. BLM has not added anything in the
final rules on millsite determinations.

11.111 Comment: The benefit/cost (B-C) study, draft EIS, or proposed regulationsare
totally inconsistent with the findings in NRC study Recommendation 4. The NRC
study (NRC 1999) recognizes severa levels of mining operations that should have
an gpproved Plan of Operations and emphasizes that certain mining operations will
be approved after NEPA compliance with an environmental assessment (EA) and
finding of no significant impact (FONSI), while others will be approved after
NEPA compliancewith an EIS. Effective implementation of Recommendation 4 is
also strongly interconnected with NRC study Recommendations 2, 3, 9, 10, 11,

13, 14, 15, and 16. The B-C study, draft EI S, and proposed regulations need to be
revised to be consistent with NRC Recommendation 4. The new proposed
regulations and supporting documents should give criteriathat distinguish when a
Plan of Operations gpproved viaan EA/FONSI must be amended to prevent
unnecessary or undue degradation. The new regulations and supporting documents
should consider establishing a requiremert that a Plan of Operations approved
through an EIS will be modified according to site-specific criteria established in the
EIS.

Response: Revised section 3809.431 provideswhat BLM believesis amore effective
criterion for when a Plan of Operations must be modified and is consistent with NRC
Recommendation 4. The decision on whether a particular mining operation requires an
EA or an EISis based on the potential for the operation to cause significant impacts as
defined under NEPA, and not necessarily by the size or type of operation. Therefore, we
cannot set a criterion in the 3809 regulationsfor mines that require only an EA and mines
that would require an EISto approve. When an El Slevel analysisis conducted the
approval decision often provides a discussion on the amount of change in operations the
operator can make before a formal modification must be filed.

11.112 Comment: NRC Recommendation 10: The experience of NWMA and NMA
members is consistent with this recommendation. Early participation in the NEPA
process by all interested parties, especialy other federal agencies such as EPA, can
help prevent 11th hour delays and may, in some cases, reduce litigation over the
NEPA decision. But the proposed rule does not address this issue. BLM must
ensure that the NEPA processistransparent and should encourage collabor ation,
thereby benefitting all interests while avoiding last minute surprises. BLM hasthe
authority to include other federal agendes as cooperating ertities and any new set
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11.114

11.115

of regulations should direct that all relevant agencies be named as cooperators.
Determining such agencies would be a suitable topic for the scoping process.

Response: BLM agreesthat early involvement by al partiesin the NEPA and permitting
processes is desirable. But BLM can merely request the participation of these agencies
and cannot make them participate as cooperating agendes. Even when other agencies
agree to beformal “cooperaing agencies” under NEPA, there can still be problems with
receiving timely input or with differencesin agency positions on technical issues. The
scoping processis currently used to select potential cooper ating agencies.

Comment: NRC study Recommendation 10. BLM and the Forest Service (FS)
should require all agencies requiring permits on amining operation to cooperate in
the entire NEPA process, and especially scoping. T he Benefit- Cost study, draft
EIS, and draft regulations do not consder BLM and FS existing authority and
responsibility under the CEQ regulation 40 CFR 1501.6. These documents also do
not evaluate costs to other federal, state, local, and tribal permitting entities when
adopting a priority geared to aBLM or FS action.

Response: Coststo other potential cooperating agencies are not directly within BLM’s
control and cannot be evaluated by these documents. Potential cooperating agencies can
decline to participate because of other program commitments and thus control their own
costs. Under 40 CFR 1501.6(b), the lead agency may give some funding to the
cooperating agency to mitigate costs, but only to the extent that funds are available.

Comment: Neither the B-C study, draft EIS, nor proposed regulations considered
or discussed the isaue to be resolved in NRC gudy Recommendation 10.
Accordingly, these revised documents should include an evaluation of how BLM
and Fored Serviceinterdisciplinary teams formedto prepare an EIS do or do not
indude gaff and agencies that also mug issue permits.

Response: BLM is ot certain what such an evaluation would show other than
interdisciplinary teams often include staff from other state and federal cooperating
agencies, and would continue to do so under the proposed final regulations.

Comment: The revised B-C sudy, draft EIS, and new regulations should
evduae the stepsto be taken by BLM and Foreg Serviceto avoid requests for
new information collection and analytical requirements after scoping, after the
draft EIS, and at the record of decison so that permits can be timely issued at the
end of the NEPA process.

Response: The geps taken by BLM include explaning inthe regulations the type of
information BLM might require, encouraging early consultation with BLM to establish
information needs, and setting a 30-day review period for BLM to give the operator alist
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of any missing information.

11.116 Comment: The draft EIS and new reguations should show why BLM is not
using the requiremerts of existing guidance in BLM handbook H-1790 and CEQ
regulation 1501.6, which emphasizes early and continuing agency cooperation in
the NEPA process.

Response: BLM isfollowing its NEPA Handbook and the CEQ regulatiors for
cooperating agencies But the permitting process can be complicated by the willingness
and ability of cooperating agencies to participate in the analyss. Generally, the larger
morepoliticdly charged theproject, the more difficut the interagency coordination
becomes.

11.117 Comment: The B-C study, draft EIS, and new regulations should show the steps,
including any “high-levd” commitments, that BLM and the Forest Service need to
comply with the mandate in CEQ regulation 1501.6 to resolve the issues raised by
NRC study Recommendation 10.

Response: Several years ago BLM, the Forest Service, and EPA sgned a rational
Interagency agreement to improve cooperation in the processing of mireral projects. But
Interagency cooperationis not something that can be mandated by the 3809 regulations

11.118 Comment: Therevised draft EIS and revised B-C gudy especially need to
identify and evaluate staff capabilities. [ See NRC Recommerdation 12 (NRC
1999).]

Response: Expert staff to process Plans of Operations varies from office to office and
depends on other workloads. The 3809 regulations cannot address or change staff
capabilities, and the issue is outside the scope of the proposed regulations

11.119 Comment: The proposed rule contains no mechanism (nor do its cross-referenced
citaions) tha provide for public notice of the submittal of a Plan of Operations or
Notice under the proposed regulations. But section 3809.800 of the draft provides
that “ Any person adversely affected by a decision made under this subpart may
appeal the decision....” Without notice, how isaperson or party who may be
adversely affected to be aware of the Plan of Operations or Notice activity?
Recommendation: A public notice procedure should be established for concerned
people, adjoining property owners, and the public at large of the submittd of a
Plan of Operaions or Notice so that they can participate inthe process

Response: BLM has changed the proposed final regulations to provide for a 30-day

minimum public commert period for every Plan of Operations. In addition, the approval
of a Plan of Operations isafederd action under NEPA , which providesfor public
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notification and invol vement.
3809.412-Begin Operaions

11.120 Comment: 3809.412 BLM should notify the operator inwriting. Please state
whether BLM will notify the operator in writing.

Response: Plan of Operations goprovas provided under 3809.411 will contain specific
information on whether and when you may dart operatiorns. The purpose of section
3809.412 isto advise operators that under no circumstances may they begin operations
until the Plan has been approved and the financial guarantee provided.

3809.415 Preventing Unnecessary or Undue Degradation

11.121 Comment: 3809.415(b) BLM should clarify what level of incrementd activity it
wantsfor judging unnecessary or undue degradation. Please addresswhat time
incrementswill be judged. Please change “reasonably incident” to “logicaly
incident.”

Response: The requirement to prevent unnecessary or undue degradation gppliesto all
levels of activity on public lands. casual use, Notice-level activities and Plan-level
activities. Theterm “reasonably incident” comes from the regulations at 43 CFR 3715 and
from Public Law 167, 30 U.S.C. 612. BLM needsto retain thisterm to maintain
congstency.

11.122 Comment: Plansof Operations Revise .415(c¢) to include the White Mountains
National Recreation Area. This is another example of the overall flawed character
of the proposed regulations and supporting documents. 1t further illustrates the
lack of consideration givento the land ownership and special environmental
conditions that apply in Alaska, the state with the largest amount of public and
other federal lands.

Response: Thelist in proposed 3809.415(c) presents examples of areaswith certain
levels of protection required by specific lav or statute. It was not intended to be an
exhaugtive ligt of all areas where such requirements exist. Thelocd BLM fidd officeswill
be responsible for listing such area under their management when they administer the 3809
regulations.

3809.423 L ength of Plan
11.123 Comment: Successful environmental enforcement is more readily achieved when

the respongble party tral isnot cold. Recommend permits be for a specific term,
possibly annually for “inactive” operations and 5 years for active operations.
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11.124

11.125

11.126

Response: BLM conddeed issuing Plan of Operaions approvals with limited periods of
effectiveness but could not decide upon a standard duration due to the variability in mining
operation sizes and types. BLM believes it ismore appropriae to have the operaor
propose an overall schedule for operations. During the Plan review and approval process
BLM would decide whether the duration of operations is reasonablefor the mining plan
under review. Changes could be made through Plan modifications.

Comment: Section 3809.423 should be revised asfollows Y our Fan of
Operations remains in effect as long as you are conducting operations[delete
unlessBLM suspendsor revokes your Plan of Operations for falureto comply
with this subpart].

Response: The purpose of this sectionisto sate that the Plan of Operations approvad is
good for the life of the project as described within the Plan. But should the operator fall
to comply witha noncompliance order, BLM can revoke the Plan approvad under section
3809.602. BLM believes this action is appropriate where the operator isfailing to follow
corrective actions issued under a notice of noncompliance.

Comment: 3809.423 How muchtime will BLM give the operator before
revoking a Plan of Operations?

Response: Proposed section 3809.602(a)(1) provides that a revocation may be issued
after the time frames in the enfor cement order have been exceeded. Thisamount of time
will vary from case to case depending on the specific cause of the violation and the
urgency with which it must be abated.

3809.424 | nactive/Abandoned Operations

Comment: Revise .424(a)(3) and (4) to incorporate NRC study
Recommendations 4, 5, 15, and 16 and describe the conditions that will cause
BLM to unilaterally terminate a valid Plan of Operaions. Anapproved Plan of
Operations hasfinancial value to the owner/operator and can be trangerred to
another owner or operator aspart of a total mining package. The Department of
the Interior should not have the unfettered ability to unilaterally end a financialy
valuable part of a mining operation. The proposed 5-year threshold for
terminating an approved Plan of Operationsis another example where the
Department of the I nterior hasfailed to properly consider the economic
consequences of unilateral cancellation when the suspended mining operation is
not causing unnecessary or undue degradation and BLM has certified that the
financial guarantees are adequate. Other comments on the amount of time an
operation should be dlowed to remain inactive beforeterminating the Fan of
Operations ranged from 3 to 10 years. One comment suggested that the
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11.127

temporary closure be considered per manent only when the operator advises BLM
that it is permanent. Others suggested tha 5 yearsis just the right length of time.
A comment was made that BLM should not just review to see if termination is
warranted but be mandated to begin termination.

Response: BLM hasincorporated NRC' s recommendation on interim management plans
into section 3809.401 and 3809.424. Because of the recognized value an approved Plan
of Operations may have, 5 yearsis being allowed to pass before BLM conducts a revien
to seeif the Plan should be terminated. Even after 5 years the proposed final regulations
do not require the Plan to be terminated, only that areview be conducted to determine if it
should be terminated. If there is adequate bonding in place, no unnecessary or undue
degradation occurring, and a logicd reason to maintain an inactive satus, BLM would
likely not terminate the Plan and direct final closure. But a Plan of Operations cannot be
dlowed to remain inactive and unreclamed indefinitely. BL M must pick a reasonabletime
after which it can direct reclamation and closure. BLM believesthat 5 yearsisa
reasonable amount of time to allow most operators to maintain standby conditions. After
5 yearsof continud inactivity it will be increasngly difficult to remove equipment,
maintain suitable accessfor reclamation, control weed infestations, preserve topsoil
gockpiles, and ensure public sefety.

Comment: One proposed aternative approach for interim managemert plans: (1)
An interim management plan should be adopted within 90 days of a decision by the
mining company to cease operations because of marke conditions or other factors.
(This approach is taken in some state programs, such as California s Surface
Mining and Reclamation Act, sec. 273(h)) (2) Annudly review the operation to
determine if the site is viable to restart and assess the operator’ s intent to continue
operations. (3) If, after 2 consecutive years, the operator has not stated an intent
to restart mining, reclamation should begin. (4) If the “temporary” closure
extends to 5 years, the operaor has to demonstrate that the site will bereopened.
Otherwise, reclamation must begin. Requirethat the operator notify BLM and the
state of its intent to temporarily cease operations. The operator should be required
to obtain approval of an interim managemert plan that describes what measures
will betaken to comply with proposed section 3809.424(a)(1)(l-iii).

Response: BLM isrequiring that the operaor propose aninterim management plan for
expected periods of nonoperation as part of theinitial Plan of Operations. Should the
period of nonoper ation not be adequately covered by the interim management plan, the
operator would be required to submit a modification within 30 days and a the same time
assure tha unnecessary or undue degradaion does not occur. Unde revised section
3809.424( a) the stuation would be similar to that suggested by the comment: if the
operator could not show that the site would reasonably be expected to reopen, it may be
considered abandoned and its reclamation ordered.
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11.128

11.129

Comment: Revise .424(a)(3) to unambiguously explain the difference between
inactive and abandoned mining operations and to conform to NRC study
Recommendations 4, 5, 15, and 16. Assure tha BLM and the Foreg Service are
uniformly using and applying the same definition.

Response: Under thefinal regulations at 3809.424(a) an operation is consdered inactive
if itisnot operating (mining, exploring, or reclaiming) but isfollowing itsinterim
management plan. An operation may be considered abandoned for a variety of reasons,
induding falure to follow or amend theinterim management plan or 5 consecutive years
of inactivity. Other reasonsfor considering an operation abandoned may include the
inability to locate the operator or the operator’s death. T hese provisions are consistent
withthe NRC recommendations on inactive and abandoned operations. BLM cannot
assure the Forest Service would adopt similar regulations.

Comment: EPA isconcerned about the potential for interminable delays that may
occur between mine closure and reclamation. The time when mining is terminated
and that interval between cessation of mining and restoration needs to be carefully
defined as part of the Plans of Operaion. There are some difficultiesin
determining when an operator is finished mining the 9te. Most mining activities
are price-driven in the sense that operators, who are sengtive to world fluctuations
of commodity prices, may have to temporarily discontinue their operaions for
periodsof time until prices recover enoughto make the operation profitable
These “down times’ caused by low commodity prices cannot be determined in
advance. Nonethdess, within the Plan of Operations, there needsto be some
criteriathat determine when extractable resources have been exhausted, and
reclamation should begin as per a predetermined schedule. EPA recommends that
the final EI'S includecriteria that define mining activity end-points that are
conggent withthe goplicant’s finandd oljectivesand at the same time present a
time line for starting reclamation

Response: BLM believes that the final regulations address EPA’ s concerns. Proposed
section 3809.401 requires operators to provide a general shedule of activities from start
through closure and an interim management plan for periods of nonoperation. The genera
performance standard in section 3809.420 requires the operator to perform concurrent
reclamaion on areas that will not be digurbed further under the Plan of Operations. Final
section 3809.424 limits the amount of time an operation can remaintemporarily closed
without undergoing review to deermineifit is abandoned. This conbination of
requirements means (1) that Plans of Operations must include an extraction and
reclamation schedule for agency review and approvd, (2) that schedule must describe
when mine facilities would be open and whenthey would bereclaimed, and (3) that
reclamation would haveto occur a the earliest practica time. 1n addition, temporarily
inactive operations would rece ve greaer scrutiny withdefined time limitsfor periods of
inactivity. We bdievethat these comhined requirements will promote timely reclamation
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withina defined period after operations cease yet be consistent with the financial
objectives of the operators.

11.130 Comment: Revise.424(b) to makeit clear that the obligations of the
owner/operator are only those contained in the approved Plan of Operations and
associated financia instruments. The Department of the Interior does not have
unilateral authority to change that contract and is, asthe land owner, liable for any
costs above and beyond that contract as long as the owner/operator uses
reasonable and customary methods to comply with the contract. Operators, as
well as regulatory bodies, need to bring an operation to closure and not be
required to monitor a site in perpetuity. Without well-defined closure or success
criteria, operators will havea difficut if not impossible time securing reclamation
bonds. Assurance must be made that if an operator complies, the bond, as well as
liability, will be released.

Response: The comment isincorrect if the intent is to state that the operator’sliability is
limited to theamount of the finandal instrument. The operaor isresponsible for
preventing unnecessary or undue degradation. Thisresponshility includescomplying with
environmental standards such aswater quality and air quality sandards and reclaiming the
site to the performance standards in 3809.420. The financia instrument is an enforcement
tool to back up the operator obligationsif they are unable or unwilling to meet the
regulatory requirements. The bond does not represent the limits of the operator’s
responsibility, but merely gives BLM some level of assurance that the work will be
performed. |f the reclamation bond is not adequate to perform the reclamation work, the
operator is liable for the unfunded portion needed to meet the mininum regulatory
requirements. Success criteria and postclosure monitoring requirements should be
established as a result of the Plan of Operationsreview process. Once aclosure planhas
been implemented, no more work or monitoring may be needed by the operator. But the
operator cannot bereleased from the liability for future problemsthat mght devdop on
that site.

11.131 Comment: Plans of Operations. BL M should not be mandated to forfeit the bond
within 30 days of the determination. We recommend a statement saying that BLM
may initiate forfeiture under this section. Thisway BLM could take enforcement
action before forfeiture.

Response: Section 3809.424(a) (4) provides only that BLM may initiate forfeiture under
3809.595.

11.132 Comment: Plans of Opeations “Inactive’ status under the Mining Law may
constitute “abandonment” under the Comprehensive Environmertal Response,
Compensation, and Liability Act (CERCLA), where arelease or threat of arelease
exists because of inadequat e controls for public safety, hedth, and the

Comments & Regponses 220 Plans of Operations



environment.

Response: A rdeaseor threat of release under CERCLA woud also corstitute
unnecessary or undue degradation. The interim management plans required under
3809.401(b)(5) must address management of toxic or deleterious materials during periods
of temporary closure, including measure needed to prevent arelease or the threat of a
release. Operations that have arelease, or threaten release may be considered abandoned
by BLM and subject to immediate forfeiture of that portion of the financial guarantee
needed to stabilize the area and to prevent or correct the release.

11.133 Comment: Plans of Operations The NRC study (NRC 1999) notesthat amining
operation may be influenced by avariety of economic conditions such asworld
metd market prices. Accordingly, a definition that ignores economic factorswill
be arbitrary and capricious. Thekey decison that BLM must makeis if
unnecessary or undue degradation (UUD) islikely? The answer is not time
dependent but is site specific, considering the ore body and statusof ore
extraction. The owner/operator has a second economic condderation that needs
evaluation in any definition of temporary versus pemarent—the financial guarantee.
The owner/operator aso has an outstanding economic investment in the mineral
property interest that must be consdered. Aslong asthereisno UUD andthereis
adequate financid guarantee (both are certified by BLM initsannua inspection), it
gopearsthat the diginction is unneeded. 1f UUD isdocumented or professondly
determined by BL M to belikely, then appropriate action should be immediately
initiated by the owner/operator.

Response: BLM agrees with this concern. Tha iswhy the regulations at section
3809.424(a) require areview after 5 yea's instead of automatically mandating that closure
take place.

11.134 Comment: NRCreport Conclusion - p. 90 [ff NMA isnot opposed to
procedures for abandonmert, temporary cessation of operations, or a specified
time frame for expiration of a notice. As the NRC report recommends, however,
BLM must work with states to determine how best to plan and define those
circumstances when temporary closure becomes permanent. States aready have
extensive experience in thisarea. NMA has concerns with t he abandonment
provisions as currently written inBLM’ s proposal. NMA believes that those
abandonment provisions are unwarranted in light of the provisons governing
temporary cessation of operations and expiration of notice. A new federa
program is not needed and would only duplicate these existing state programs and
authorities.

Response: BLM agreesthat temporary closureisone of the items that must be
coordinated with the states. This has been specified in section 3809.201 as one of the
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items that should be covered under federal-state agreements. But BLM believes it must
have its own procedures in place to address ongoing problems with inactive and
abandoned operations as documented by the NRC report.

11.135 Comment: Plans of Operations An interim management plan is a significant
burden if not current or not required because umecessary or undue degradation
has not occurred or is expected. For example, it is inappropriate to require an
interim management plan in all Plans of Operations because of some future
peculative chance that the mining operation may be suspended. Further, any
interim management plan prepared aspart of the Plan goplicaionwould likely not
be adequate at some unspecified date since unnecessary or undue degradation isa
factor of the ore body and ecosystem and stage of the mining operation when the
owner/operaor suspended the adivity.

Response: BLM believes that interim management plans do not impose a significant
burden on operators if prepared as part of Plans of Operaions. This way asinge NEPA
document and asingle review process can be used to process the entire Plan of
Operations, instead of treating the interim management plan as aPlan modification later,
with its own review periods and NEPA documentation requirements. In planning to mine,
operators should al 9 be able to plan under what conditions they might temporarily not
mine, and how they woud manage thesite to prevent umecessary or undue degradation
during thetemporary closure. If conditions change at temporary closure, the interim
management plan could be easily modified to address the new conditions or
circumgances. More importantly, by considering possible interim management needs
during the project planning phase, operators are better prepared to addresstemporary
closure should it become necessary.

11.136 Comment: An interim management plan should be site specific, considering the
likelihood of unnecessary or undue degradation, and then only to the extent
suitable for the mining operation that has suspended operations. Factors, such as
the implied requirement to remove equipmert and/or facilities are inappropriate as
thexe areissuesthat were, or should have been consdered in theBLM Plan of
Operationsdecision for final reclamation. BLM needsto consider economic cods
to theowner/opeator. Therevised draft EIS and revised B-C gudy need to
clearly describe and evaluate the situations that BLM and the Forest Service might
consider equipment or facility removal during temporary suspension.

Response: It isnot possible to explaninadvance all Stuaions where removal of

equi pment might be required. But under the added interim managemert plans submitted
as pat of the Plan of Operaions, the operator will propose the provisons for storage or
removal of equipment, supplies, and structures during temporary closures.

11.137 Comment: Some commenters said that they did not see the need to prepareinterim
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plans during periods of inactivity, as recommended by the NRC report
(Recommendation 5) except under a genuine threat of environmental harm at an
inactive site. Some commenters said that having a separate plan for unforeseen
interim dosureswould be duplicative. Commenters also felt it was not necessary to
define conditions under which temporary closure becomes permanent, triggering the
requiremert for final reclamation. Commerters believe BLM should not define when
extended periods of nonoperation should trigger closure requirements, even though
they point out that the NRC report recommended (Recommendation 5) that BLM
define such conditions (3809.334, 3809.424).

Response: BLM bedievesthe NRC was correct and that it isappropriateto haveinterim
management plans prepared for both planned and unplamed temporary closuresas pat of
the Plan of Operations. BLM has defined 5 years as the longest period an operation can
go without a review to eval uate whether final closure should bedirected. This period
gives operators a reasonable amount of time to await changes in financial conditions yet
provides flexibility in that closure is not necessarily mandated after the 5-year period.

11.138 Comment: BLM must be congstent with NRC report Recommendation 5.
Following the recommendation would add clarity and provide useful guidelines.
The proposed rule is inadequate in this regard. BLM should allow for extended
periodsof temporary closure.

Response: BLM has added to the Plan of Operations content the requirement to include
interim management plans for periods of nonoperation. These interim management plans
could indude provisions for extended periods of temporary closure and could be modified
should the operator need to extend the planned closure period.

3809.431 Must M odify Plan

11.139 Comment: Thedraft EI S must consider impactsto existing oper ations and
evaluate how existing operations would be affected by proposed changes to the
3809 regulations. The NWMA encourages BLM to develop a grandfathering
alternative that applies to all existing operations. Should the revised 3809
regulations mandate prescriptive performance standards some element of
grandfathering is needed for both exiding sites and sites at which aplan
modification is filed in the future because it may be impossible or impractical to
retrofit exiging operationsto comply with the new standards.

Response: BLM does consider the impacts of the grandfathering provisions under each
alternative to the level of mineral activity as shown in Appendix E of the EIS. BLM has
developed infinal 3809.433 a grandfathering approachfor goplying the new regulationsto
existing operations. Thisapproach includes areview of economic, environmental, safety,
or technical factors before applying the new regulations to Plan modifications.
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11.140

11.141

11.142

Comment: The proposed rule should delete the requirement to impose the new
3809 program on existing facilities [ proposed Section 3809.431(b), .433(b)].
These new rules should not apply to current mining operations. Some companies
have spent millions of dollars to explore and put mines into operation, and the new
rules will make mines economicaly unviable. It isnot fair to changetherules in
midstream and degroy people’s lives and families.

Response: Thereis no requirement to impose the new 3809 ruleson existing facilities in
3809.431(b). Therequirement in this paragraph isto modify the Plan to prevent
unnecessary or undue degradation. Thedefinition of unnecessary or undue degradation
that was in effect when the Plan was goproved would guide BLM’s determination that a
Plan was not preventing unnecessary or undue degradation. For operator-initiated
modifications BLM has developed in final 3809.433 a grandfathering gpproach for
applying the new regu ations to existing operations. This approachincludes areview of
economic, environmental, safety, or technica factors before applying the new regulations
to Plan modifications.

Comment: 3809.431(b) Isthissection retroactive onto private lands? Thisis
very unclear. Please help the operator understand what you mean here.

Response: No, the 3809 regulations apply only to operations on lands managed by BLM.
See also 3809.2.

Comment: Inthe preamble BLM assertsthat the proposed rule eiminates the
above “procedures’ relaing to required modifications because the“procedures are
unnecessarily detaled and cumbersome” and the “proposal would allow BLM fidd
saff flexibility to streamline the modification review process.” Casting the
elimnated provisons as “procedura” isjust flat wrong. These provisions, aswe
have just shown, provide judifiable and substantive protections to operators that
have expended enormous sums in designing and buil ding fecilities according to
BLM-approved plans. BLM should not be alowed to wipethe date clean merdy
because it changesits mind in a Situation where al impacts were foreseen from the
start. Theexisting provisions have worked wdl over time to allow BLM to
proted the public landsfromunforeseen events without disturbing thelegitimate
expectations oper ators gain through approva of their plans and their resulting
investmert of significant sumsin mining. Thereis no reason to remove those
protections now.

Response: NRC Recommendation 4 is tha BLM revie its modification requirementsto
provide more effective criteria for modifications to Plans of Operations. NRC stated that
the current procedures are not straightforward even with compelling environmental
judtification.
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11.143 Comment: The closure plan should include al actions to both reclaim and
remediate any outstanding environmental issues. Bonds should adequaely cover
closure costsincluding long-term O&M or treatment. D efinition needs to be
addedto glossary.

Response: Section 3809.431(c) has been added to require modification before final mine
closure to address unanticipated events or conditions, or newly discovered circumgances
or information that must be considered by final reclamation.

11.144 Comment: The agency’ s authority to direct an operator to modify its approved
Plan must be subjed to some constraint. BLM must reinstate procedural
protections inthisrule. Operatorsare entitled to due process, including some
written specification on how and why the agency has determined that operations it
previously approved as not causing unnecessary or undue degradation of BLM-
managed land is suddenly causing such degradation. The rule must require the
agency to state in writing, in any such directive to modify a Plan, how and why the
modification is being directed. Because the due process and notice protections in
the proposed rules are insufficient, BLM’ s proposals are inconsistent with the
NRC recommendation. In other words, why istheissue a hand unfor eseen and
how is the directive not simply a change in judgment about what impactsthe
agency has decided are acceptable and what are not. In addition, the agency has
not explained how and why the existing provisions of section 3809.1-7(c) are
unworkable or have frustrated the agency’ s enforcement efforts.

Response: The requirement under 3809.431(b) to submit a modification to prevent
unnecessary or undue degradaionwould, when exerdsed, containa detaled description
onwhy BLM believesthe modification is needed. Operatorscould then apped this
decison to the date director if they did not agree with the order of the BLM field
manager. Thisapproach is consigent with the NRC (1999) recommendations. This
change is needed because dthough certain issues, such as acid rock drainage, may have
been addressed during the prior Plan approval, changesin predictive techniques made in
the 20 years since initid Plan approva now revea past inaccurate assessments of the
potential environmental impacts. Likewise, reclamation science and mitigation techniques
have been evolving to where approaches not viable when operations were permitted are
not only viable but essentid to successful reclamation.

11.145 Comment: Section 431 creaes a separae and incondgent gandard for
mod ficationsto Plansof Operaions by allowing BLM to require a modification to
“minimize environmental impacts, [or to] enhance resource protection.” BLM
may require amodification only to prevent unnecessary or undue degradation.

Response:  Section 3809.431 does not use the terms suggested in the comment, but
requires modificaions to prevent unnecessary or undue degradation and to account for
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unanticipated conditions or newly discover ed circumstances or infor mation.

11.146 Comment: At the BLM public hearings on the proposed regulations, BLM
officids repeaedly stated that existing operations would not be affected by therule
changes. Unfortunatdy, the language of the proposed regulaions doesnot
support this statement. Proposed 3809.431(b) essentially creates a Catch-22
situation for any operator. Without any limitson BLM’ sdiscretion, the provison
provides that a Plan of Operaions must be modfiedif BLM condudes it does not
prevent unnecessary or undue degradation. But given the proposed modifications
to the definition of unnecessary or undue degradation and the related performance
standards, BLM might be able to require modification at anytime that may include
the new performance standar ds. The proposed rule must be darified to limit
BLM's ability to impose the new performance standards on existing oper ations by
the mere fact that they do not comply with the new proposed performance
standards.

Response: Revised sction 3809.400(a) makes clear that existing operations are exempt
from the new performance standards. A modification required under the 3809.431(b)
would be tied to the previous definition of unnecessary or undue degradation.

11.147 Comment: We suggest that the regulations be changed to clarify when changing
conditions warrant a change in operations. A single minein abasin does not have
the same impact as severd. It seems equitable to require changes throughout the
basin rather than to put all of the mitigation requirements on the last mineto be
permitted.

Response: Section 3809.431(c) has been added to provide some examples of when a
change in conditions or circumstances would require a modification. Changes would be
allocated in response to site-specific circumstances.

11.148 Comment: 3809.431 Most operations at some time change ther FAars of
Operations (for expangon of scale of operations, extending mire life, or, as
frequently happens, an open pit mine finishes its life as an underground mine), so
eventually most but not all existing mining operationswill be affected by the 3809
regulations soon after they are issued.

Response:  Section 3809.433 describeshow the regulations would apply to new
modifications of existing Plans of Operations.

11.149 Comment: Some commenters recommended no periodic reviews. Othersfelt
that if BLM imposes periodic review of Plans, reviews should be no mor e frequent
than every 5 years. As a practical matter, Plans of Operations are amended
relatively often to reflect changing economic and geologic conditions. Mandatory
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periodic review createsan undue burden on theentireindustry and on BLM.
Changing environmental conditions or standards can be considered in evauating
Plan amendments submitted by the operator.

Response: BLM hasdecided not to require mandatory periodic review. Revised section
3809.431 provides for BLM to require modificationsto existing Plans of Operations to
prevent unnecessary or undue degradation and when unanticipated conditions or Situations
arise.

11.150 Comment: The NRC Committee recommendsthat BLM provide “more effective
criteriafor modification to plans or operations, where needed, to protect the
federd lands.” The NRC report’sdiscusson of thisrecommendation makes it
clear that the Committee was concer ned with provisions in the current regulations
that require the BLM state director to make certain determinations for the initial
plan approva. Since the underlying standard for al Plan approvalsisthe
prevention of unnecessary or undue degradation (UUD), the regulations should
provide that a plan must be modified when UUD will result from continued
operations under the approved Plan. Under the exiging definition of UUD, this
criterion for plan modification makes sense—plan modifications would be triggered
by violations of federa or state environmenta standards or a failure of the
reclamation plan. Unfortunately, the revised definition of UUD proposed by BLM
in this rulemaking would meke this straightforward test impossible to administer
becausethe definitionisessantially draular (i.e. unnecessary or undue degradation
iswhatever BLM saysitis). Proposed 3809.431 is unworkable and inconsistent
with the NRC Conmittee’ s recommendation for more effective criteria.

Response: BLM does not agree that the modification language is unworkable with the
new definition of unnecessary or undue degradation. If anything, the definition in the final
regulations provides amore direct basisfor evauating whether a modification is needed by
being tied directly to the performance standards in section 3809.420, as wdl as to
compliance with other federal and state laws The Plan modification provisions in the final
regulationsremove the state director determinations for the intial plan approval tha were
of concern to the NRC.

11.151 Comment: A proposd to provide more effective criteria for modificationsto
existing Plansof Operations raises a couple of issues. First, isthere a demonstrated
need for additional review? It is clear that if there is a new digurbance or new
operations beyond that of anexisting Plan of Operations, a modification is already
required. Second, is BLM staffed to handle the added workload created by
periodic review?

Response: The requirement to file amodification is not limited to just achange in the
areaof disturbance. A modificaion mug al<o be filed for changes to the operation not
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already described in the approved Plan of Operations. Seemingly minor changes in the
operation can produce environmental impacts that were not contemplated inthe initial
Plan approvd and must bereviewed and approved before implementation BLM isnot
proposing a periodic review under a set time frame.

11.152 Comment: The B-C study, draft EIS, and proposed regulations fail to consider
setting athreshold that clearly defines when an approved mining oper ation must be
modified or when an approved mining operation is“temporarily” suspended and
interim reclamation required versus “permanent” shutdown and final closure/
reclamation (see NRC study Recommendations 4 and 5). Asacontract, the
responsibility of BLM and the Forest Service have not been evaluated when the
owner/operator has fully complied with the contract, and BL M has so certified by
decision and release of the financial guarantee for that project elemert. Under
those conditions, BLM would be entirely responsible for any later event on the
reclamed mine area

Response:  The regulation devel opment did consde establishing athreshold for
temporary and permanert closure The regulationsat 3809.424 are the rexult and are
consstent with the NRC recommendations. The operator isfully responsible for any
environmenta problemsthat develop at the Site regardless of the amount or status of the
financial guarantee.

11.153 Comment: Plans of Operations Amend .431 to be consistent with NRC study
Recommendation 4. Assure that the final modification is the same for both the FS
and BLM and is uniformly applied.

Response: 3809.431 asrevised iscondsent with NRC Recommendations 4 and 14 in
providing amore sraightforward process for BLM to require a modification and in
addressing post-closure managemert needs of the mine site. BLM camot assure that
these recommendations would be applied to Forest Service-managed lands.

11.154 Comment: Currently there are no serious consequencesto an operator if a
changeinthe Plan of Operationsislabeled amodification. If ‘“modification’ of a
plan means having one's claim position examined under the counter-productive
and unauthorized standards of the Solicitor’s millsite ratio concepts, then the
definition becomes critical. Anoperaor might forgo improvements in efficiency to
itsoperation, including reductions in environmental impacts or improvementsin
efficiency (reducing the volume or distance of waste rock or ore hauls), if
proposing a ‘modification’ to its exigting plan would force BLM to get into clam
position reviews never before undertaken, and never before deemed relevant under
the 3809 regulations in the siting and environmental clear ance of existing and
planned facilities. In the same vein, if these distinctions between exempt and
nonexempt changes to on€ s Plan of Operdions areto be based on new terms not
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now employed inBL M regulations, such as ‘amendment’ or ‘revison’ of a Plan of
Operations, then those terms, too, need to be defined by rule after notice and
comment.

Response: Thefinal regulaions do not contain a st review requirement for millgte
acreage limits. BLM would review any modification filed for a Plan of Operations in the
context of the need to prevent unnecessary or undue degradation. The degree to which
any acreage limitations on millsite claims and use under the Mining Law apply to a project
for which a Plan modification has been filed would depend on the meaning of section 337
of the Fiscd Year 2000 Interior Department Appropriations Act and not the 3809
regulations.

Comment: Similarly, if BLM intendsthat it be notified for every minor,
nonsignificant modification to operations, the local BLM office will be inundated
with information on these types of insgnificant changes. As Phelps Dodge Mining
Company commented previoudy, BLM’s proposal to limit the scope of the
changes tha require notification by using the phrase “ substantive change” will not
work because virtually everything in a Plan of Operations is substantive.
Moreover, BLM aready has adequately addressed this issue and recognizes that
operaional exigencies often result in the need to make mnor modificationsto
Plans of Operations. BLM now imposes no obligation on the operator to advise
the agency of such changes. Revising that requirement again places mor e burdens
on the BLM staf. Consequently, the regulaion needs aqualitaive adjective to
distinguish matters of minor substance from those significance that need to be
reported. The provision must be modified to dearly qate that only “significant”
modifications of Plans of Operations require BLM review and approval.

Response: The test for how a modification submitted under the final regulations at
3809.431(a) is processed does not rely on whether the project component being modified
is“substantive,” but on whether the “change” itself would be substantivefrom that already
approved. BLM articipatesthat an operator coud make three levdsof changes or
modificationsto a Plan of Operations. T he first are changes within the confines of the
approved Plan of Operations. T hese changes do not require any notification to BLM
because they are withinthe scope of the exiding Planapproval. The second are changes
that, while not substantive enough to require supplementa NEPA analysis, must be
reviewed by BLM for consistency with the approved Plan of Operations to ensure against
unnecessary or undue degradation. The third type of modification involvesa material
change in operations, either in extent, intensity, duration, or type of activity such that the
change is not within the scope of the existing approved Plan of Operation and requires
formal review and approval. Thisis not much different from the exiging regul ations.
Operators are already supposed to be contacting BLM before making changes in the Plan
of Operations that exceed the scope of their existing gpprovals Thethreshold for each of
these levels is Site specific, and operat ors should contact the local BLM officeif they have
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guestions on the change in operations they would like to make.

11.156 Comment: Plans of Operations The proposed regulations spedfy there shall be an
annual review. The proposed amud review, anmong other things also provides for
revising the outstanding financial guarantees for the Plan of Operations. The
annua review should specificaly address the adequacy of the approved Plan in the
light of actual on-the-ground performance. Annual review continuesto be
appropriate because it gives the operator/owner an opportunity to receive a written
report from BL M tha unnecessary or undue degradation isnot occurring and is
not professionally expected in the foreseeal e future under the approved Plan.

This is also thetime that the finandal guaranteeisadequate or needs modification
to recognize required reclamation achievements over the past year or adjustments
to recognize an increase in the disturbed area that is beyond that in the approved
Plan. It aso will go along way to satisfy the deficiency in the ability of BLM and
the Forest Service to document and timely and factually report onthe gatus of
mining operations to the other federal, state, local, and triba entities that have
issued permits for that operation as well as Congress and interested publics
addressed in NRC study Recommendations 11, 15, and 16.

Response: Thereis no requirement for an amnual review. BLM will periodically review
the operations for needed modificationsto prevent unnecessary or undue degradation and
to verify that the finandal guaranteeis adequate to cover the reclamation liability.
However, because of the Ste specificity of the mining operations on public land, BLM did
not feel it would be appropriate to specify a set time interval for project reviews.

11.157 Comment: NRC Recommerdation 4. The WM C supportsthis recommendation
to require an operator to modify a Plan of Operationsif there has been a
substantial change in the proposed activity or anticipated impactsto the
environment. But the guidelines for when a modified Plan of Operations isneeded
should provide aprocess whereby some changes can be handled during annual
reviews and updates to minimize industry and agency time devoted to evauating
minor changes. Additionally, this requirement to modify a Plan of Operations must
be coordinated with state permitting requirementsto avoid unneeded duplicaion
of effort. For example, in Nevada, key permitsfor mining and exploration projects
must be regularly renewed or updated. (A Water Pollution Control Permit must be
renewed every 5 years, a Reclamation Permit must be updated every 3 years). The
Plan modification process should be coordinated with these state requirements to
minimize duplication.

Response: Where annua or periodic reviews are used, they should be used for updating
agencies on operations that have occurred within the scope of the approved Plan of
Operations. For operational changes that would exceed the scope of the approvd,
operators should contact BLM and the suitable state agency well in advance to determine
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what, if any, modification requiremerts need to be followed.

Comment: As part of itsrecommendation tha BLM revise its criteria for
modifying approved plans, the NRC advisesthat BLM must ensure that any
modificationsare in fact reasonable and feasible. If, therefore, BLM decidesto
implement the NRC study's recommendation that it modify the criteria for plan
modifications, BLM must also implement the study’ s recommendationsthat the
modified criteria contain feasibility and reasonableness limits on what modifications
BLM can require.

Response: The criterion change from the exiging regulationsisthat the modification is
needed to prevent unnecessary or undue degradation. T his change does not fundamentally
differ fromthe existing regulations, but involvesless review by the gate director on
whether the issue should have been addressed previously. The change acknowledges that
oper ational information often gives new information or circumstances that could not have
reasonally been known when the initial Plan of Operétions wasapproved, egpecially for
operations whose duration exceeds 20 years. Thecriterion isstill to prevent unnecessay
or undue degradaion. Nor can this provigon be used to goply the new definition of
unnecessary or undue degradation to preexisting operations.

Comment: Proposed 43 CFR 3809.431. The proposed ruleis vague in defining
under what circumstances amodification would berequired. Clealy the creation
of anew faality (waste rock dump, heap leach pad, etc) or expansion of an
existing facility would require a plan modification, as provided for in proposed
3809.433. In addition, the following kinds of activities should trigger plan
modifications and review: Boundary adjustmerts, Changesinafinancial
assurance, temporary closure (which would trigger a modification for “interim”
operations)

Response: BLM does not intend for adminigrative actions, whichdo not approveor
create any on-the-ground inpacts, to trigger a Plan of Operations modification such that
the NEPA analysiswould need to be supplemented or the public comment period would
need to be reopened. Examples of such administrative actionsinclude achangein

oper ator, financial assurance adjustments, property boundary changes, or enforcement
actions. These actions ae clearly within the scope of implementing the approved Plan of
Operations. A modification would be triggered by the material change in operations
outside the scope of the exiging approved Plan of Operations, or by unexpected events or
conditions that require such changes as described in revised section 3809.431(c).

3809.432 M odification Process

Comment: Under 3809.432(b), BLM should give a facility operator an approval
or disapprova to a requested plan modification. The degree of administrative
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review would, of course, vary, depending on the magnitude of the requested plan
modification, but a facility operator should be informed that a requested plan
modification has been either approved or disapproved. Otherwise, the facility
operator may be operating unknowingly in violation of approved permits.

Response: BLM agreestha operators need to be advised of the outcome of their
modification requests Under 3809.432(b) BLM will notify operators of the acceptance or
rejection of proposed nonsubstartive changes in Plansof Operations. BLM does not
intend to issueapprovalsor denials of mnor changes but to merely screen them for

confor mance with the exiting gpproved Plan and advise operator if changes are acceptable
without undergoing the formal review and goproval process in section 3809.432(a).

Comment: The proposad rule should clarify the scope of its Plan Modificaion
rule to proposed Section 3809.401.

Response: For a modification, al applicable information in section 3809.401 must be
provided.

Comment: The new regulations do not address the issue of modifications when a
Plan is under gpped. We recommend that BLM deny any substantid amendments
until appeds are settled and tha this provision be added to the proposed
regulations.

Response: Under current procedures, when a BLM decision is under appeal before the
Interior Board of land Appedls (IBLA), BLM does not take any other action on similar
matters. For example, if a modification approval for a mine expansion is under appeal
before IBLA, BLM would not approve a second modification while the appeal on the first
oneis still pending. The exception to this requirement isthat BLM can still take whatever
action needed to prevent unnecessary or undue degradation.

Comment: 3809.432(a Define “minimally.” BLM isapplauded for not
requesting more public comment on the financid guarantee amount under this
subpart for amodification to a Plan of Operations that does not or only minimaly
changes the financia guarantee anount. But becausetheword “ minimaly” is
open to differing interpretations, it would be helpful if BLM would pick acertain
percentage of the guaranteed amount (20% or 80% were suggested) in not
triggering public comment. Or it should mean that if the scope of the land

distur bance has not changed, or the improvementsto the land reclamation can be
achieved by allowing the modification, this should be minimally. Also, BLM
should use the NEPA compliance process to determine whether the proposed
modification is “minimal.” If asupplementa EISisrequired, it would not be
minimal; whereas if only an environmental assessment/finding of no significant
impact (EA/FONS)) isrequired is would be minima. Or BLM should not solicit
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public comment on the financial guarantee unlessthe proposed change in the Plan
of Operations triggers anEA or EIS.

Response: In response to comments on proposed section 3809.411(d), BLM has
removed the requirement for public review on the amount of the finandal guarantee
BLM has also deleted reference to public review from the last half of proposed paragraph
3809.432(a), which included theterm “minimally.” Therefore, comments on defining this
term are no longer relevant. Plan nodifications processed under the final regulations at
3809.432(a) would still have public comment periods, and comments on the financial
guarantee can still be provided during the 30-day comment period.

11.164 Comment: Define“substantive.” Revise .432(b) to define a substantive change
asonethat doesnot require either an EIS or a supplement to a prior EIS and
include this concept in 3809.5. It is self-evident that the proposed change isnot
substantive when BLM uses an EA/FONSI for NEPA compliance.

Response: A substantive change is onethat exceeds the scope of the approved Plan of
Operations. It may require that either the EA or the EIS analysis be supplemented. Even
if the impact is not significant and can be analyzed by an EA, the change could be
substantive compared to the initial approved Plan of Operations.

11.165 Comment: Requiring such detail ed Plans to be submitted increasesthe likdihood
that when circumstances encountered differ from those projected by the
exploration work, the details of the Plan will require changes. Under the draft
rules, any subgtantive change may require reinitiation and completion of the same
process required for initial Plan of Operations goprova. Section 3809.432. This
process can obvioudy be extraordinarily expensive and time consuming. The draft
rules should either reduce the level of detail required in Plansof Operations or
should ease the procedural requiremernts for Plan modifications.

Response: BLM notes that though a substantive change may require review and approval
similar to the processfollowed for the initial Plan of Operations, only the information
pertinent to the modification need be submitted under 3809.401(b). Furthermore, the
NEPA analysis for the modification may be able to use or supplement existing documents,
serving to facilitatethe modificaionreview. BLM doesnot bdievethe information
requirements in section 3809.401 are overly detailed. Plans of Operations may be
proposed in a manrer that preserves the flexibility of operaors to make minor adjustments
without exceeding the scope of the Plan approval.

11.166 Comment: Proposed 3809.432(b) would require operatorsto go through the
formal BLM approval process before implementing any “ substantive change” to
their approved operation plans That requirement is a substantial departure from
the exigting 3809 program, which requires review and gpprova only of
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“gignificant modification[s].” We do not know whether BLM intended the term
“subgtantive’ to mean the samething as “sgnificant.” But Newmont Gold is
concerned that the term “substantive’ can fairly be construed as meaning any
changethat isnot gtrictly procedural. Thus, weretheword substantiveto reman
in the regulations, an operator might have to go through a formal BLM approval
processto add 10 square feet to a storage shed. That would smply waste both the
operator’ stime and BLM’ sresources. We urge BLM to rewrite proposed
3809.432(b) to clarify that only “significant” changesto aPlan of Operations
require forma approvd.

Response: A substantive change or modification is onethat is outside the scope of the
approved Plan of Operations. Itisvery smilar to the “significant modification” under the
existing regulations But BLM decided to use“ substantive” instead of “ significant”
because of the potentid for confugon over “ significart impacts” as used in NEPA to
trigger preparation of an EIS. It has never been BLM’s policy or intent under the existing
regulatiors tha a change has to exceed the EIS significance trigger before a modification
isrequired. The use of the term “ aubstantive” removes the potertial for this confusion
For the commenter’s examplg if the size of the storage shed were an issue during Plan
approval such that a specific gze criterion had to be established to meet the performance
standards, then, yes, anincrease in its size would require a modification under
3809.432(3).

Comment: Review Process for Modification of Plans of Operations. 3809.432
should be modified to include timeframes for BLM’sreview. BLM needsto
return to the current language, which recognizesthe reality of ongoing mining
operations, where minor operating changes ae made constantly as a matter of
course. The new regulation should not create asystem that even implicitly
requires the operaor to constartly barragethe local BL M office with
nonsignificant changes

Response: For a substantial modification, BLM would follow the time frames for review
insection 3809.411. BLM recognizes tha day-to-day operations often include minor
changes. But anytime the operator makes a change in operations that goes outside what
was provided for in the gpproved Plan of Operations, the change is substantive and the
operator mug contact BLM. If the substartive change is aufficient to require more
andysis under NEPA, then it isprocessed in the same manne as the initial Fan of
Operations. If the change is a minor modificetion cond gent with the approved Plan of
Operdions, it can be hand ed expeditioudy as a compliance matter between the operator
and BLM.

Comment: The term* substantive” just does not make sense inthisusage.
Virtually everything in a Plan of Operationsis substantive. The regulation needs a
qualitative adjective to distinguish matters of minor substance from those of
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sgnificance. The provison must be modified to clearly state that only significant
modifications of a Plan of Operations require BLM review and approval.

Response: The operative part is substantive “change,” which isa change from the
approved Plan of Operations. BLM does not want to use the term “significant” because
of possible confusion with the NEPA threshold for preparing an EIS.

11.169 Comment: BLM doesnot pamit small mirers to make minor modificationsto
approved Plans of Operations without requiring extensive reprocessing. Because
NRC has reported somet hing other than what actudly doesoccur for dl small
miners, they have therefore failed to comply with P.L. 105-27. And, because NRC
has failed to comply with P.L. 105-227, the NRC study is unreasonable, and as
such it cannot be incorporated.

Response: The find regulations would apply to all Plans of Operations, those of small-
scale operations as wdl aslarge-scale operations. Modifications to Plans are judged on an
individual basis as to the need for more environmental review. BLM is not certain inwhat
respect the NRC report has misrepresented the process for small miners. But since
Congress has required that BLM rules not be inconsistent with the NRC
recommendations, BLM mug consider to the NRC report in any rulemaking.

3809.433 New Modification to an Existing Plan

11.170 Comment: We oppose BL M’s proposed revisions to the 3809 regulations
becausethey will require changes and revisons to extens ons and modfications of
previously approved Rans.

Response:  Previously approved Fans would be sulject to the new regulationsunder a
practicality test at 3809.433. If applying the new regu ations to modifications of
previoudy approved Planswere not practical for economic, environmertal, safety, or
technical reasons, it would not be required.

11.171 Comment: The proposed rules allow BLM to apply the proposed new
performance standardsto existing facilitieswhen they are modified. The addition
of new and detaled federd sandards that could be appliedto future expansion or
modifications of existing operations that have already been permitted under
existing federal and state standards raises a serious concern that new federal
standards will be applied retroactively to previously authorized and permitted
operations.

Response: The new performance standardswould not be applied to modificaions of
existing mine facilitiesif they could not be practically incorporat ed taking into account

Comments & Regponses 235 Plans of Operations



11.172

11.173

11.174

economic, ervironrmental, safety, and technical factors. See final 3809.433(b).

Comment: Firm language is needed to ensure that new units and al modifications
follow revised regulations

Response: The new rulesfor project administration elements such as reclamation bonding
and enforcement would apply to all existing operations and future modifications. The new
per formance standar ds would not be gpplied to modifications of existing mine facilitiesif
they could not be practicaly incorporated taking into account economic, environmenta,
safety, andtechnical factors. See find 3809.433(b).

Comment: BLM awayshas had and will retain the ahility to inform operators
that their Plans are incomplee and requiremoreinformation  The effective date of
the rule as a cutoff is really the only date that recognizes the time and effort placed
into Plan development by the opeator. The Plan “modification” transition
providons also are urworkéable and must be changed. Here BLM proposes to
make the new rules applicable to existing fadlities that apply for a Plan
modification. This proposal seems counter productive if BLM's goal isthe
prevention of unnecessary or undue degradation. Thistransition provision gives no
incentive to remove or update older fadilities, thereby avoiding or significantly
reducing additional surface disturbance. Grandfat hering additionsto existing
facilities provides an incentive that will likely result in upgrading those facilities
and reducing total disturbance to surface resources on the public lands.
Modifications of existing facilities should be under existing law. Finaly, BLM
asked whether it is creating too much confusion with the transition provisions that
allow differert facilities at the same operationto function under different rules.
The answer isyes, and the preferred solution would be to grandfather all existing
operations and their modifications. The confuson isfar preferable to the blanket
imposing of new standards at all operations.

Response: Inthe fina regulations BLM has provided for an exemption from the
performance standar ds for amodification to which the sandar ds cannot be practicaly
incorporated. But BLM believesthat modificationsto existing mines should incorporate
the performance gandards whenever practical. During review and approval of a particular
maodification, BLM would consider the benefits of modifying existing mine facilities over
building a new facility, in evaluating the potential for unnecessary or undue degradation.

Comment: Preparing amine project’s Plan under the current rules involves
tremendous amounts of time and effort. The changesto the 3809 rules being
proposed by BLM could trigger significant added investment (of money and time)
to conform the Plan of Operaions to therevisions. The proposed transition
provision would requirethat operators who have dready submitted Plans of
Operations for which EAs or draft El Ss have not been made available, would be
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obligated to conform their projectsto the revised rules. In other words, the
trangtion provisons would essntially require operations for which BLM has not
released EAs or EISsto begin the approva process anew without regard to the
circumgances of the operation or activity. The proposed requirement is evidernce
that BLM has not evauated the resources that companies invest in submitting
Plansof Operaions for approva. Barrick recommendsthat the new requirements
should apply only to the submission of new Plans of Operations after the effective
date of thenew rules.

Response: BLM has considered the commerts on this issue and the amount of resources
companies invest in submitting mne plans We have changed the final regulations to allow
for Hans of Operaions submitted beforethe efective date of the final regu aions to
continue under the previous 3809 regulations Plan content and performance standard
requirenent. Furthermore, we have changed 3809.433(b) to exempt modificationsto
existing Plans from performance sandards based upon economic, environmental, safety,

or technical factors that would make it impractical to apply the new performance
standards.

11.175 Comment: Under the Proposed Action, if an existing facility is modified after the
effective date of the proposal, the entire modified facility (not just the modified
portion of it) must generally be retrofitted to comply with the new performance
standards unless thisisnot “feasible.” The draft EIS never addresses the impacts
that could foreseeably reult from this provision. For instance, if more
environrmentally protective processes become available inthe future, an operator
might be hesitant to incorporate theminto an existing facility for fear of having to
retrofit the entire facility in dl respects. Or, if an operator wantsto expand
operations, rather than modify (and thereby retrofit) an exiging facility, it may
decide instead to build anentirdy new facility, thereby resulting in more
environmental impacs than a modified but non-retrofitted facility. The draft EIS
never assessesthese or other potential environmentd impactsreasonally likely to
result from the modification provisions of the different alternatives.

Response: BLM did consider the impact of the proposed regulations on existing
operationsin EIS Appendix E. Theimpact was rated asamoderady negativeto small
open pit mines, and as alow negative to large open pit mines, in part because of the
uncertainty this provison would create for some operators. But BLM does not believe
this provision would result in increased environmental impacts. As part of the
modification review process to determine whether unnecessary or undue degradation
would occur, BLM would consider the environmentd tradeoffs should the operator
propose building a new facility versus expanding and retrofitting an existing facility. The
provision in 3809.433(b), dlowing for ademonstration that applying the fina regulations
to the entire facility is not practicd should mitigate the impact on most operaorswhile
determining the environmentally preferred approach for mine expansion.
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Comment: 3809.433(b) If the layback is on patented ground, does this apply?
Which road widenings are covered? How much deviaion on aday-to-day bassis
the operator allowed to grade the grades, and is this conddered to be road
widening?

Response: The existing and final 3809 regulations do not apply to private lands and
minerals, even if those lands are within the project area. Therefore, amodification would
not be required for a pit layback totally on private lands. But if the laybadk on private
|ands causes some changein activity on BL M-managed lands, such as increased waste
rock disposd or expanded leach pad areas then a plan modification would be needed for
those activities. For roads and grading, providons for day-to-day maintenance needs
should be written into the Plan of Operations and the overdl specified road width should
consider such ectivities. If the Planof Operations calls for aroad with a certain maximum
width and you want to grade it to exceed that width, then you would be widening the
road and would require a modification.

Comment: Proposed Section 3809.433 would cause the new performance
standards to apply to a*“new facility” within an operating area of a Plan goproved
before the effective date of these regulations. Similar requirementswould apply to
expangons of existing facilitiesunless BLM deermines that it is not “feasible” for
“environmentd, safety, or technicd reasons.” Economic reasons would not
prevent applying new performance standar dsto new or expanded facilities within
an exigting operation. Both of these requirements should be modified so that the
proposed regulations would not apply to any activities within an “integral
operating area’ covered by an approved Plan or by a Plan submitted to BLM at
least 18 months before the effective date of the regulations. An “integral operating
ared’ could be defined as“an areacontaning the operationsrelated to a sngle
mine or mneral processing complex.” Plans of Operations and the econom csof
established operations are based upon requirements and laws at the time those
Plans and operations were developed.

Response: BLM understands that the economics of a specific operation were determined
by the regulations in place at the time the project wasfirst approved. That iswhy BLM
believes it is appropriate for the regulations to apply only to new or expanded activities
and that existing oper ations be “grandfathered..” But the expansion of existing operations
has to transition to the new regulations. BLM believes that the provision in paragraph
3809.433(b) provides a reasonable transition approach allowing the operator and BLM to
consider whether a certain measure can be applied in afeasible or practical mamer that
would not unduly constrain the operator. The provision has been revised to replace
“feasible” with “practical” to acoount for the economic factors that must be considered.
BLM doesnot believeit is needed to introduce the term “integral operating area’” into the
regulatiors. Project area and the description of activitiescovered by the Plan of
Operations contain adequate definition.
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Comment: Plans of Operations Section 3809.433 contains some of the ‘if...then’
standardsin this proposed rule criticized éoveinour general commentson
trangtion principles. The preamble asks (p.6440, col.2) if [BLM] “would be
creating too much confusion by setting up a situation where one set of regulations
governs part of an operation and another set governsancther part.” Yes, it will
generate confuson in ingpection and enforcement and baffle anyone in the public
accompanying an inspector. But the question bypassesone of the more serious
pointsin our general comments above. It isnot simply parts of “an operation”
that may beunder different standards, it is parts of the same, integrated “facility” -
an individual milling unit, an individual pit, a leach pad, or a waste rock repository.
The threshold we propose (i.e. theregulationsin effect when a Plan of Operations
is submitted must govern the plan and subsequent modification) avoids such
confusion; the agency s does not.

Response: BLM does not believe tha allowing operaions to continue to expand or
modify indefinitely under the old regulations to be a reasonable transition approach. Given
the incremental nature of mining and the need to achieve economies of scale, it isnot
uncommon for Plan of Operations modificationsto be larger in size and scope than the
initial gpproved Plan of Operations. Theregulations a 3809.433(b) provide a reasonable
test of practicdity in applying the new requirementsto future modifications of existing
mine facilities. BLM believesthat as long asthe overall facility design and operating
parametersare dealy laid out in theapproved Plan of Operations, the BLM inspecor
should be able to discern the appropriate requirements.

Comment: 3809.433 (&). Should amodification of part of an existing plan be the
basis for revising the entire Plan to avoid confusion for BLM on what regulations
govern what part of the Plan. The owner/operator hasa myriad of permits, permit
expiration daes, and permit terms and conditions for a mining operation.
Accordingly, the test of whether it is better or worseto have different regulations
for different phases of the mining operation should be left to the owner/operator.
Training of BLM professional gaff and good file documentation by the responsible
BLM field office should eliminate any reasonable chance for confuson on what
standards and requirements apply to which mining operationswithinthe project
area.

Response: The operator could proposethat the modification be conducted under asingle
set of standards tha meet thereguaory requrements. But as long as the overall facility
design and operating parameters are clearly laid out in the approved Plan of Operations,
the BLM inspector should be able to discern the appropriate requirementsfor each fecility
or part thereof.

Comment: Under aliteral reading of the proposd, operators who wish to modify
afacility to incorporate new environmentally protective technology could do so

Comments & Regponses 239 Plans of Operations



only if they first retrofit the entire facility to comply with all of the proposed
performance standardsor establishedto BLM'’ s satidadtion that retrofitting isnot
“feasible.” In such circumgances, the operator would likely not install the new
environmentally protective technology. For these reasons, the new rules should at
most apply only to the modified portions of an existing fadlity, unless of course,
the operator can show that doing sois not appropriate for environmentd, safety,
technica, or any other reasons. 1t would not, for example, make sense to apply
the new rules where they would not change the environmenta impact of the facility
as awhole or would be disproportionate to the scope of the requested change, e.g.
lining a small addition to an existing unlined tailings impoundment—even if this
were technically possible.

Response: BLM agrees withthe comment and notes that theintent of 3809.433 is nat to
apply the new regulationsto the entire mine facility, but only to the portion that is being
modified and only if the application of the new regulationsis practical. The final
regulations have been revised to clarify that the requirement applies to the modified
“portion of” the mine facility.

11.181 Comment: Under proposed 3809.433(b), an existing facility (such asa waste
rock dump, leach pad, impoundment, or mine pit) that is modified after the
effective date of the new 3809 program would ke subject to the new performance
gtandar ds unless the operator can demongrate “to BL M’s satisfaction [that] it is
not feasible to apply [the new standards] for environmental, safety, or technical
reaons.” It appears that, under thisprovision, the entire* modified fadlity” (not
merely the nodified portion of thefacility) must comply with the new standards.
If so, the regulation imposes too great aburden on operators. An operator who
has had its Plan approved by BLM under the existing rulesand who has been
operating accordingly, should not be required to shoulder the enormous burden of
showing that it isnot “feasible” to conpleely retrofit exiging fecilities for
economic, safety, or environmental reasons. The term “feasible” can be
interpreted to mean that it isnot possible—alsent barkrupting the company-to
accomplish agiven result. Thisin turn could mean that an operator could be
required to expend enormous sumsto retrofit an existing facility merely because it
wanted to make aminor changeto the facility. Thereis no acknowledgment in the
preanmble tha BLM haseven considered economics asone of the criteriafor
applying a new standard to modification of anexisting facility. If, for instance, an
operator wished to expand the size of an exiging pit beyond that described in an
approved plan, it could suadenly find itself subject to a backfilling presunptionfor
the whole pit and a new requirement to “minimize” water quality and quartity
impads. A similar stuation would exig if the operator wished to expand an
existing tailings impoundment or add a lift to a waste rock pile. To avoid that
result, an operator might build an entirely new waste rock pile or impoundment
(rather than modify the existing one)—a result that would invariably entail more
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11.182

11.183

11.184

surface disturbance.

Response: In most places where BLM used the term “feasible” in the proposed
regulationsit intended to include economics as a component of consideration. The term
“feasble’ has been modified by “technically’ and “economically’ asappropriate
throughout the final reguaions. Under 3809.433(b) “practical” has replaced “feasible” to
acknowledge that economics (cost) is one of the factors that will be considered in deciding
to exempt a modification of an existing mine from the performance standards. The
backfilling presumption has been removed from the perfor mance standards. Backfilling
congderations do include mine economics asone of the factors in deermning whethe to
require mine pit backfilling.

Comment: The regulations must be clarified regarding whether, when an
amendment isfiled, only the amendment is subject to the 3809 regulations or the
amendmert opens the entire Plan of Operations for the new 3809 regulations.

Response: Thereview and approva are for the amendment, or modification, being
proposed, and do not open the entire Plan of Operations to reapprova under either the
existing or new regulations. But while the modification is what would be review and
approved, the scope of the NEPA analyss must consider the cumulative impacts of al the
past actions.

Comment: Weareconcerned that decisons made and compromiseswrought in
the Plan approva process, regar ding facility siting and operation, will smply be
undone by a directive to modify the Plan after the operator has invested in opening
the mine under the terms of the origina approval.

Response: BLM notes that, while subject to modification as needed to prevent
unnecessary or undue degradation under the existing regul&ions, exiging approved
facilities would not be required to change fromthe old performance standard to the new
standards. The modification unde 3809.433(b) applies only the new performance
standards to that portion of the new facility being modified, and does not mean that the
entire facility would be subject to new requirements.

Comment: Section 3809.433 would apply the performance gandards of the new
regulationsto anew facility such as a new development rock repostory or to the
expansion of an existing faality such asamne pit. WRC believes that new
standards, particularly as stringent asin the proposed regulations, should not be
applied to existing oper ations whether or not those existing oper ations are being
conducted under the existing regulations. An example of the unworkability of a
rule such as that proposed would be for an open pit mine working on private land
but requiring a smdl area of BLM land for a slight expansion of the pit slope.
Section 3809.420(c)(7) would alow BLM to require backfilling of the part of the
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11.186

pit that expanded onto BLM land. This, of course, would require backfilling the
entire pit, even onthe privateland part of the mine, even though only a minuscule
area of BLM land may be involved.

Response:  The backfilling situation described above, with alarge amount of private land,
isagood example of where BLM would alow for an exclusion from the new regulations
as specified in 3809.433(b) onthe basis of practicality. Other mine design and operation
aspects would be reviewed in asimilar fashion and a determination made on the
practicality of applying the new regulationsto the modification.

Comment: Thisincompeatibility between new standar ds and exidting fecilities is
clearly seen inthe “If...Then” chart for modification of existing fadlities (64
Fed.Reg. a 6462). The expanded plan content requirements and mor e stringent
performance standards of the proposed rules would apply, according to proposed
[section] 3809.433, to the “layback of a mine pit” at a previously approved
operation. Thus, the presumption in favor of backfill inthe new performance
standards applies to permitting the new portion of an existing pit. How then does
the proposed rule work? Will BLM agree not to apply that sandard becauseit is
not “technicaly feasble’ to backfill the new portion of the pit, by itsdf? Or isit
technically feasible because backfill of the new portion can be accomplished by
backfilling some or al of therest of the pit (i.e. the existing facility to which the
rules are not supposed to apply under 3809.400)?

Response: The final regulations have removed the presumption for pit backfilling. Each
situation would have to be examined on itsown merits. In the example cited, sncethe
3809 regulations apply only to BLM-managed lands, backfilling the BLM lands would not
be practical without concurrence from the regulatory agercy responsbefor the activity
on private lands.

Comment: Plans of Operations Existing facilitieswith an gpproved Plan of
Operations are not subject to the proposed 3809 regulationswhenfinalized. In
addition, any existing modification proposals should likewise not fall under these
revised 3809 regulations, contrary to the proposed 3809.433. Otherwise, an
operation would be subjected to different environmental performance standards,
expanded public participation, differing finandal guarantees and other related
matters. Thiswould lead to confusing regulatory requirements at the same site and
to potentia regulatory conflicts in requirements.

Response: The only areas where there might be different requirements are in performance
standards. Even here the differences are not pronounced. Other aspects of the new
regulations such as financial guarantees and enforcemert apply to both exiging and new
operations.
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11.187 Comment: It could be difficult if not impossible from atechnica and economic
perspective to retrofit existing designs for future additions to existing facilities and
sydems to meet the proposad performance dandards For exanple, if thereare
modifications to an exiging leaching system (i.e. more leach pad construction), it
may be impossible or cog prohibitive to recorfigure asurface drainage systemfor
an entire leaching system to achieve the proposed 100-year, 24-hour design
requirement for solution containment.

Response: Because BLM recognizes the potential for this difficulty, the revised
regulations a 3809.433(b) allow for waiving this requirement if you demondratethet it is
not practica.

11.188 Comment: Presumably, an option may not be feasible for cost reasons. But such
relief is not authorized under the transition provisions, even where ervironmental
impactswould be minima. BLM will face a substantial practicd problemiif it
attemptsto implement to different standar ds for different components of the same
facility. Rather than create such adminigtrative difficulties, BLM should revise the
proposed rule so that the new requirements apply only to new facilitiesthat have
not yet submitted Plans of Operations for review.

Response: Economics (cost) has beenincluded in 3809.433(b) as one of the factors used
to deter mine the extent to which modifications to existing facilities are exempt from the
performance standards of the new regulations. BLM has also revised the find regulations
to not apply the performance standardsor plan content requirementsto Plans of
Operations that where submitted to BLM before the effective date of the final regulations.

11.189 Comment: The proposad rules should not apply to existing or pend ng Plans of
Operations or to modifications to such Plans. The mining companies object to any
retroactive applicaion of the proposed rules. If it proceeds to finalize the proposed
rulemaking despite the extensive opposition, BLM nust clearly specify that where
an operator has filed a Plan of Operations befor e the effective date of the
regulations, the operation and plan are subject to the existing subpart 3809 rules.
Thisis particularly important where BLM already has pending Plans of Operations
on file for approva. BLM’sdéay in processing such plans or accompanying
NEPA documentation should not penalize operators.

Response: BLM has changed the proposed rule to read as you suggested. If the
modification was filed befor e the effective dat e of the final rule, the new Plan content
requiremerts and performance standards do not apply. See revised section 3809.434.

11.190 Comment: Apart from our objectionsto the presumed backfill performance

standard on its merits, thisexample shows how this transition provisonishboth
unworkable and bad public policy. Where, a minimum, is economics asa
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11.191

congderation? |f the Plan modification (whether for anew or modified facility) is
essentia to maintenance of the operation, it is neither good public policy in the
rural western economy nor good mineral resource conservation to deny a mne-
sustaining Plan modification because it camot medt a performance gandard
promulgated after the mining operation began. Our criticism of this aspect of the
transition rulesis consistent with our criticism of fixed performance standards
generally—what isunnecessary or undue in one location may be necessary and due
at another mine under different circumstances. The statute allows this; the
proposed rules, it appears, do not. But in the transition Plan modification context
the problem is magnified by BLM’s unworkable proposal to have different
standards apply to integrally related portions of the same“facility” such asa pit,
leach pad, or mill complex.

Response: BLM agrees that what is unnecessary or undue at one location may be due
and necessary at another. BLM disagrees that the performance sandards are “fixed” and
somehow do not allow for the consideration of site specifics. |f anything, the performance
standards overly rely on subsequent project-level, site-specific aralyss, to give them
substance. Regarding transition for modifications to existing operations, economics ae
considered in the final regulations at 3809.433(b), which dlows for a demonstration that
application of the new performance standards would not be “practical .”

3809.434 Pending M odification for New or Existing Mine Facility

Comment: 1n 1996, before BLM proposed any changesto 3809, Cortez Gold
Minessubmitted a Plan of Operationsto BLM to amend its pipeline operationsto
incorporate some new facilitiesfor its south pipeline project. BLM proposed rule
amendments on November 26, 1996. Now, after more than 2 years and 4 months
and significant expense onthe part of both BLM and Cortez in preparing an EIS,
Cortez alone hasspent more than $2.7 million on contracts for EIS preparation.
We have no assurance that adraft EIS will be released to the public before the
effective date of the proposed rules. According to the propaosed rules, should this
occur, and the draft not be released to the public befor e the effective date, the
sout h pipeline Plan of Operations would have to be revised, performed with the
new rules. And the new performance standards under the ruleswould be imposed
onthisproject. Thereis no criteria given within the proposed ruling as to why this
would berequired. Revising the south pipeline Plan of Operationsto conformto
the expanded plan of requirements and modifying the plan and the drat EIS to
incorporate the new performance standards would significantly delay the project
approval and causea significant added expense to Cortez, assuming the project
remains economically feasible. We believe that it is unreasonable to put at risk
projects well into the permitting process in both time and dollars by applying these
proposed rules retroactively and request that theproposed rules not be goplied to
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11.193

pending Plans of Operations for which an EISis being prepared.

Response: In the fina regulations, BL M has deleted the requirement that the
performance standards and Plan content requirements be applied. Aslong asa
substantially complete Plan of Operations is submitted by the effective date of the final
regulations, the old plan content and performance standar dswill apply to itsreview. All
other provisions of thefina regulaions would apply.

Comment: The proposed rule should delete the unfair NEPA document
publication requirement trigger to grandfat her proposed Plans of Operations and
modifications submitted but not firal at the timethe proposed rules become final
(proposed Section 3809..434, .435.)

Response: The requirement as been deleted as suggested.

Comment: BLM is making these three subsections too complicated, burdensome,
and cumbersome. If the new facility or modification can be completed under an
EA/FONSI, then the standards in effect at the time of Plan approval should apply.
If the modficaion or new fadlity requires an amendment to the EIS prepared for
the origina decision by BLM, then the supplemental EIS should determine the
extent, if any, to which the new regu ations goply. For example, if a modification
would reqult infewer ar emissions why should the owne/operator be required to
submit an entirely new Plan of Operations. Nor would having to submit a new
Plan of Operations be consstent with the NRC study findings and
recommendations, especially Recommendations 4, 11, 14, 15, and 16. Revise.433
to apply the concept that when anew or modified faality causes the preparation of
an EIS or asupplement to an existing EI S, the reasons for the EIS determine the
extent, if any, new standards are appropriate. Corversaly, if the proposed action
can get BLM approva with an EA/FONS, the regulations of the existing BLM
authorization woud continueinfull force and effect.

Response: BLM consdeed having aNEPA criterion such as EA/supplementd EISfor
when to apply the new regulations to a modificaion, but we did not adopt it because of
potential problemswithconsgency. Instead, BLM hassimplifiedthese sedions. Sedion
3809.435 hasbeen combined with section 3809.434. The cutoff for goplying the rule to
pending modifications has been relaxed from the NEPA document publication date to the
effective date of the final regulations. If your modification was filed before the effective
date of thenew rules, it remains under the old Plan content and performance gandard
requirements Pradicdity has also been added as a ariterionto 3809.433(b) for
determining the applying of the new regulations to existing facility modifications. These
changes would improve the workability of the regulations. Nowhere do the regulations
require an entirely new Plan of Operations for a modification and certainly not for one that
decreasesimpacts. The final regulations are not inconsistent with NRC recommendations
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on improvement inthe modification process to quickly address environmenta concerns.

11.194 Comment: Proposed Section 3809.434 defines the goplicability of the new
performance standards to a pending modification of a Plan of Operations to build a
new facility such as aroad within an area covered by a Plan of Operations
approved before the effective date of the proposed regulations. Thenew
performance standardswould apply if BLM had not made an EA or draft EIS for
the modification availade to the public before the effective date of these
regulations. This creates the same unfairness described abovefor new or modified
facilities within an operations area and should be dedt with amilarly. 1t would
create too much confusion by setting up a situation where one set of regulations
governs apart of an operation and another st governs anothe part. The design of
anew facility at an existing operation and the decisionto build and operae it are
based on existing, not future, performance gandards It is even more
inappropriae to apply new standardsto suchfadlities than it isto apply them to a
wholly new Plan of Operations submitted before adoption of new standards. It is
appropriate for an operaor to use theproceedsfromthe initid phases of its
operationto continue the exploration and delineation of addtional reserves.
Ultimately suchrevisions, continuations, and possible expansions of the original
operation are tied to the terms and conditionsof the initial approval. A new
facility at an existing mineis proposed because it fits economically, logistically, and
oper ationally into an existing operation. The new facility can be designed and
located only in ways dependent on the design and operaion of the existing mine.
The facility should not be prohibited by standards that would not have allowed the
initial facilitiesto be located wherethey are or operated asthey are. The same
standardsthat governed approval of the initial facility location and mode of
operations mug govern thenew facility.

Response: BLM under stands the concer n that modifications may not be ableto occur if
held to ahigher standard than the initial Plan of Operations. But BLM believes that the
new performance standards in 3809.420 will generally be compatible with existing

oper ations when applied on asite-specific bass. Modifications under the existing
regulations happen often, yet evolving changes inregulatory approaches and thinking get
incorporated successfully, even when it may beyears between theinitia facility approval
and the modification. It would not be that different with achange in regulations. Aslong
as the approved Plan of Operationsclearly gated how the oveall facility was to be bult,
operated, and reclaimed, there should be no more confusion over expected performance
than occurs today with modifications processed under the existing regulaions. Nor does
BLM expect facilities be prohibited from expansion because of the changes in performance
standards in 3809.420.

11.195 Comment: Revise .434 to use the same concept recommended for .433 with an
added provision that the project will continue under the now existing 3809
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regulationsif the public scoping process has been completed and the
owner/operator has dready made finanad commitmentsthat may be needed to
resolve issues that came out of the completed scoping process.

Response:  Section 3809.434 has beenrevised to allow a project modification submitted
before the effective date of the regulationsto continue under the existing 3809 regul ations.
Thiswould predate even the scoping process suggested by your comment and should
satisfy this concern.

11.196 Comment: 3809.435 contains the least appropriate of the three transition
provisons. Applying new standardsto approval of the modification of an existing
facility is the most confusing, the least appropriate, and the most likely to render
the continued operation uneconomic, of the three transtion Stuations addressed in
the proposed rules and these comments. Revise .435 to use the same concept
recommended for .433 with an added provision that the project will continue under
the now existing 3809 regulationsif the pulic scoping process has been completed
and the owner/operator has aready made financia commitments that may be
needed to resolveisaues that came out of the completed scoping process.

Response: 3809.435 has been combined with 3809.434 and revised. Modifications
pending on the effective date of the final rules would be exempt from the performance
standards and Plan content requirements. This would predate even the scoping process
suggested by your comment and should satisfy this concern.

11.197 Comment: There are many conflicting statements. On page 214, Affected
Environment and Environmental Consequences, Alternative 3: Proposed Action,
BLM states that existing operations would be “grandfathered” and would continue
to operate under existing regulaions. BLM goes on to state that the proposed
regulations under the Proposed Action would apply only to future plansto expand
exising operations and that “most” current operations would be unaffected. This
isavey large weasd and not a true staement. Notice-levd operations are not
intended to be grandfathered. Weread at 3809,1-2 “Notice: Disturbance of 5
acres or less’” would expire 2 yearsafter the effective date of the final rule, at
whichtime the operator would be required to extend the existing notice under
proposed 3809.333. And under proposed 3809.503, the operator would be
required to provide a financid guarantee. Under current 3809 regulations, thereis
no expirationof a Notice nor is there a requirement for financid guarantee for
oper ations conducted under a Notice. Thisattempt to midead and confuse the
public, in my opinion, causes the documert to fail to meet the requiremerts of
NEPA, EPA, executive orders and, other laws and regulations.

Response: The section to which you refer concer ned the economic impact on existing
mining operations and was referring in generd to performance standards for existing Plans

Comments & Regponses 247 Plans of Operations



of Operations. The grandfat hering provision for Notices greatly differs from that for Plans
of Operations. The economic andysisin thefina EIS has been revised to reflect the
different grandfather provisions for Notices. For details on the grandfathering provisions,
see the alternatives discussion in Chapter 2.
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MINING CLAIM VALIDITY

12.01 Comment: When BLM conducts an examination in a withdrawal or segregated areato
assess valid exigting rights, it does not impose time periods on itself in making
recommendations on the validity of the clams.

Response: BLM will make adiligent effort to schedule valid existing rights examinations
assoon aspossble. 1t will bevery hdpful for mining clamantsto have their
prewithdrawal or presegregation discovery dataready for the BLM examiner to expedite
the examination process.

12.02 Comment: If BLM cannot complete avalid existing rights determination inawithdrawal
or segregated area within 30 business days, the Plan of Operations is automaticaly
approved.

Response: There isno automatic approval inany verson of the 3809 regu ations for
falure of BLM to approvea Plan of Operations, or complete the vdid exiging rights
examinetion within 30 business days.

12.03 Comment: The commenter isconcerned that BLM isintending to unlawfully apply a
compar ative disturbance test to determine the validity of mining claims— similar to the
comparative valuetest that hasrecently been in dispute in the United Mining Case.

Response: No provisionsin the proposed 3809 regulations would apply a*“comparative
disturbance tes”

12.04 Comment: Concerning valid existing rights examinations, how can anyone but the miner
decide if adeposit iseconomicaly feasible to work?

Response:  BLM mineral examiners are geologists and mining engineerstrained in
sampling, interpreting, and evauating mineral depositsto determine whether, in ther
professional opinion, adiscovery of avaluable mineral has been made. If that assessment
determinesthe clam(s) to be valid, the Plan of Operationswill be approved if al other
requirements of the 3809 regulations are met. |If the examination doesnat identify a
discovery, then acontest would be initiated alleging that no discovery has been made. The
mining claimant can then answer thiscomplaint. The mining clamant and BL M will
appear before an administrative law judge, who will decide for the mining claimant or
BLM. Themining claimant may then apped contest actionsto the I nterior Board of Land
Appeds and then to the District Court, the Court of Appeals and ultimately the Supreme
Court. A valuable mineral deposit has been discovered where minerds have been found in
such quantity and quality as to justify a person of ordinary prudence in the further
expenditure of his labor and means with a reasonall e prospect of success in developing a
valuable miner. Chrismanv. Miller, 197 U.S. 313 (1905). This so-called “prudent man”
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test has been augmented by the “ marketability test,” which requires a showing that the
mineral may be extracted, removed, and marketed at a profit. United Satesv. Coleman,
390 U.S. 599 (1968). In addition, where land is closed to location and entry under the
mining laws, after the location of a mining claim, the claimant must establishthe discovery
of avauable mineral deposit at the time of the withdrawal, as well as the date of the
hearing. Cameron v. United States, 252 U. S. 450 (1920); Clear Gravel Enterprisesv.
Keil, 505 F.2d 180 (9" Cir. 1974).

12.05 Comment: Why isit necessry to put the VER for withdrawal or segregation inthis
regulation? Both the Forest Service and BLM already require VER examinations when
lands have been withdrawn or segregated.

Response: Yes, BLM does have this authority, but we have not always applied it
consistently. Furthermore, because we want this regulation to be in plain language we feel
it isimportant for mining daimants to be apprized and to be aware of the requirementsfor
lands that have been withdrawn or segregated. For the purpose of determining VER,
there is no difference between withdrawn lands and segregated lands.

12.06 Comment: Suggest that validity determinations should be required on al lands;
withdrawn or segregated or not, before plans are approved.

Response: We are regpongbe for reviewing closely, data suomitted ina plan of operation
to enaure that plansfor extraction of the minerd deposit makes sense By way of
exanmple, we would not approve aPlan of Operdion for an open pit gold mine, if there
were no datasubmitted outlining wherethe gold minerdization lies. Similarly, it would
not mak e sense for amining claimant to spend millions of dollars in the construction of the
ming, if there was nothing to mine. However, if there is ever a plan of operations that may
look marginal on paper, the BLM manager has the prerogative and the regponghility to
request a validity exambefore that plan is approved. Generally speaking, however, BLM
will not require validity examineations when Plans of Operations are submitted on lands
open to location under the mining laws.

12.07 Comment: Miners cannot afford the cost of validity examirations.

Response: When BLM initiate VER determinations on lands tha have been withdrawn or
segregated, BLM absorbs the cost of this examination under current rules. But the mining
claimant will have some associat ed costs, especidly if the mining claimant must defend
his/her asserted discovery incourt.

12.08 Comment: Segregation isnot enoughto trigger disapprovd of aPlanof Operdions.

Lands should be available until the formal Federal Land Policy and Management Act
withdrawal process has been followed.
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Response: The segregation does not automatically trigger adisapproval. The BLM
manager has discretion to approve Plans of Operations on land under the “ segregated”
category. That decision will be made on the bas's of the magnitude of disturbance under
the proposed activities, measured againgt the purpose of the segregation.

12.09 Comment: The Secretary of the Interior does not have the right to deny access and
locations for lands that are merely segregated.

Response:  Segregated lands are close to the operation of the Mining Law, if so satedin
the segregation notice. From this standpoint there is no difference between “segregated”
lands and “withdrawn” lands. Both are closed to the operation of the Mining Law. No
mining claim can be located and no discovery under the Mining Law can be asserted after
the effective date of the withdrawal or segregation. If valid claims exist in segregated
areas, access to such claims would be provided, condgstent with the Mining Law.

12.10 Comment: It appears that a valid exiging rights determ nationon lands withdrawvn or
segregaed is discretionary. It should be mandatory.

Response: A valid existing rights determination is mandatory for withdrawn lands, but
for lands segregated, the BLM authorized officer hasdi<cretion to approve aPlan of
Operations as long as the proposal is not inconsistent with the purposes of the
segregation.

12.11 Comment: Operationsin national monuments are regulated under the provisions of the
Mining in the Parks Act and already require approval by the National Park Service.

Response: At thiswriting BLM has seven nationd monuments under its adminigration.
These monuments are not apart of the Nationa Park Service system and, therefore, the
Mining in the Parks Act does not apply to them.

12.12 Comment: When an applicant proposes uses on lands that do not contain valid claims,
BLM may not gpprove ause of the public land where such useis adverseto the public
interest or where such use would effectively result in the exclusive use of that land by the
holde of the permit.

Response: Sec 302(b) of FLMPA reiterates the long-held stat utory provision of the
Mining Law and associated case law that the United States must provide for ingress and
egress to the public lands for the mineral expl oration and devel opmert regardl ess of
whether there is amining clam or milldte. Any authorization of accessunder 3809 does
not mean exclusive usefor the operation until that access is within the project area. That
is, BLM will approve anexploration activity on a mining clam evenwhen it is not valid;
i.e, thereisnot yet a discovery of a valuable minerd. The purpose of the discovery, isof
course, to make that dscovey. If the lands arewithdrawn, however, it istoo lae to
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make a discovery and the adivity would be denied. On landsopen under the Mining Law,
satisfaction of the Subpart 3809 requirement s provides a basis for approving mining
activities on unclaimed lands. Claimant desire for exclusive use for access on unpatented
mining claimswould be considered under Title V of the FLMPA, and the rights-of-way
regulations a 43 CFR 2700. Market vaue rental is paid for rights-of-ways under this
authorization.

Common Variety Deter minations

12.13 Comment: When BLM examines a mining claim to determine its locatability of what may
be a common variety, it not only has to check for its “special and uniquée’ characteristics
but it must also ensurethat the mineral depasit isof suffident quantity and quality to
satisfy the Prudent Man Test.

Response: We must enaure that the mineral deposit of is locatable under the Mining Law
rather than salakde under the Material Act of 1947. In accordance with Public Law 167
(the Surface Resources Act of 1955), only uncommon materids of sand, one, gravd,
pumice pumicite, or cinders are locatable Please see 43 CFR 3711.1 for amore detailed
explanation of the common variety requirements. Court cases have further refined this
test, especiadly inMcClarty v. Secretary of the Interior, 408 F2d 907, (9" Cir 1969).
Once BLM hasdetermned tha a deposit congds of alocaable minerd, it determnes on
a case by case basis whether a discovery exists.

12.14 Comment: Thelimited activities permitted in 3809.100(b) may not be wuffident to
support a proper mineral report reaching a conclusion whether the deposit is one of an
uncommon vaiety.

Response: Sampleswill be taken and tests conducted to ensure that the mineral isspecia
and unigque Tests may also be done for comparative purposes on other similar mineral
deposits that may dso be used for the same product. These tests and the legal
requirements estallished through case law will be documented inthe mineral examination
report.

12.15 Comment: Thedraft EI S Satesthat the “ present policy isto process the 3809 action and
collect potential royaltiesin escrow while a determination ismade on the locatable versus
salable nature of the material.” There isno requirement for this.

Response: BLM's presert policy iSto encourage an escrow account when the common
veraus uncommon naure of the mineral was in question. But if the operator did not
cooperate, the existing 3809 regulaions do not expressly address whether BLM may delay
approval of a Plan of Operations while an examination was under way. The proposed final
3809 regulations would allow BLM to delay approval urtil escrow is agreed to, or an
examination ismade and the nature of the material resolved.
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12.16 Comment: The proposed rule should delete the entire section dealing with special
provisions for common variety mirerals.

Response: Itisnot in the public interest to delete this requirement. We must ensure that
the mineral deposit of nonmetallic minerals is locatable under the 1872 Mining Law rather
than salable under the Materia Act of 1947. In accordance with Public Law 167 (the
Surface Resources Act of 1955), only uncommon materials of sand, stone, gravel, pumice,
pumicite, or cindersare locatable. As stated in an earlier comment and answer, the
principal test for that determination isMcClarty v. Secretary of the Interior. If the
material is asserted to be an exceptional clay, BLM will refer to, among others, the U.S.
v. Peck, 29 IBLA 357, 84 ID 137 (1977).

12.17 Comment: The way | read thisisthat BLM would invoke the common minerd criteria in
the present mining laws to include an operator who chooses to mine road building material
for hisoperaion or if he needsreclamation material on his or her mining clamsto fulfill
the unnecessary or undue degradation sandards. Please explain in detal why thiswould
or would not be the case.

Response: If use of comnon vaiegy mineral mateid is incidental to an operation
conducted under the Mining Law, then the operator may generaly use that materia at no
charge. The material hasto come from mining clamswhich are part of thelocatable
mining activity, and not from dams outsde the project area. Removal of common variety
material for congtruction and reclamation purposes on project damsmust beincluded in
the Plan of Operations that is approved by BLM.

12.18 Comment: BLM would have authority to sell common meaterial from an unpatented
mining claim as the Forest Service is doing now. Such sales could result in placing gold-
bearing gravels on roads, thus wasting a resource.

Response: A BLM contractor or permittee would remove common material from an
unpatented mning claim ony after review to ensure that renoval would not interfere with
the mning claimant’s operation, and only with the concurrence of the mining claimant.

12.19 Comment: What isa minerd report, how isit initiated, what are the qudifications for
doing amineral examination and associated report, and who reviews the report?

Response: There areformal procedures and grict guidelines for the mineral examination
and therequired certification by BLM of mineal examiners and reviewers. These are
found inBLM Manual 3895 and the Handbook for Mineral Examiners (Haskins and
others 1989) and can be reviewed in your local BLM office.

12.20 Comment: The dscussonof common variety minerals is confus ng since comnon
variety mingalsare not locatable under the 3809 regu ations.
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Response: Although common variey mnerals arenot locatable, some mining claimants
still attempt to remove common varieties under the Mining Law and associated 3809
regulatiors. The revised rules attempt to address this practice. BLM sellscomnmon
variety minerals under contract and receives market value upon sale.

12.21 Comment: BLM should be liable for any economic |osses resulting from the extraction of
minerals believed to be common variety but are later found to be locatable.

Response:  There should be no economic loss if the mining clamant ultimately prevails.
Any money placed in escrow would be returned to claimart together with any interest that
accrues.

12.22 Comment: Theright to “occupy” public land in the pursuit and development of mineral
deposits exids apart from the claim location and patenting provisions of the Mining Law
and would negate any attempt by BLM to issuea regulation that limited operations under
the 3809 regulations to validated claims.

Response: We agree. The 3809 regulations cover operations before and after mining
clams arelocaed. If an operator files a Hanof Operations onlands withdravn or
segregated but not yet encumbered with a mining daim, BLM must rged that Plan of
Operations because it istoo lae to make adiscovery on theselandsand too lae to locate
amining claimon lands already appropriated by the United Statesfor other purposes.
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STATE LAW CONFLICTS

This sedion addresses situations where state and federd laws or regulations for the condua of
mining operations may conflict. The proposed fina rules have been revised to clarify the
situations if state laws corflict withthis subpart, to include the position of BLM on preenption
withregard to California Coastal Commission e al. v. Granite Rock Co., 480 U.S. 572,581
(1987), andto incorporate the 1980 fina rule preamble position on preemption into the
regulations. These clarifications and explanations were necessary because many exploration and
mining operations in the western United States occur on both public and private lands.

13.01

13.02

13.03

13.04

Comment: BLM received many general comments on gate conflicts and preemption.
Many commenters expressed concern that this section would create confusion and “ cause
alot of problems for BLM,” especially at sites with mixed public and private lands. Other
commenters expressed concern that the effect of this section will be to d minish the state
roles as co-regulators on federal lands within their borders. One commenter believed that
preemption of state lavs was ore of the most fundamental problems in the dré&ft rules.
Another stated tha, “ Thisone-sided goproach to the preenption issue would abd cate
Congess s drection to BLM to encourage development of federd resources.” Most date
agercies expressed concern that this section wou d harm existing federal-stae
relationships. Commenters noted that this provison and the provisionsinfederd and date
agreements would effectively cause the states to change thar programs.

Comment: One commenter stated that the “proposed rule does not address one of the
mog fundamentd problemsraised in commernts on BLM’s dr&t rules the preemption of
state laws.” Another commenter added that “ This provision coupled with the proposed
provisionsof the federal/state relationship (Sec 3809.201-204) and the proposed
performance gandards (Section 3809.204) will have a preemptive effect on date laws
Preemption of stae lavs is not contenplaed by FLPMA and will cause a host of
problems.” Commenters from the state agencies requested that BLM statein the
regulationsand thedraft EIS where there is conflict with ecific state laws. Commerters
also disagreed tha the new provision is consistent with Granite Rock. One commenter
said that any state provision “that is so gringent that it effectively precludes mining or
substantially interferes with mining on the public lands is preempted, because it would run
afoul of the provisions of the Mining Law.”

Comment: One commenter specificaly asked, “Will BLM therefore, enforce the newly
enacted Montana constitutional amendment banning cyanide leach processes from new
mining operations?’ The commenter noted that it far exceeds the BLM standards and the
Alternative 4 in the draft EIS.

Comment: Commerters noted generdly that the proposed rules’ provisions on
preemption and conflict camnot be reconciled with the NRC’ s recommendationsand that
the existing regulatory relationships work and need not be replaced by the BLM
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13.05

13.06

regulations. One commenter noted that the requirements of this sedtion “would take over
adminigration of the programspreviously hand ed by the gates’ and is incorsistent with
the recommendationsof the NAS.”

Comment: Mogt of the comments on this provison were concerned about the revisons
from the previous rule and the negative impacts on federal and state relationships.
Although no specific comments expresdy and specifically supported the proposal, general
commerts expressed concern that state laws are not strict enough to protect public lands
and BLM should not abdicate its stewardship responsibilities by deferring programs to the
states.

Comment: Most of the commenters that expressed concern over the proposed
regulations urged that BLM not change the existing regulations.

Response: BLM recognizes tha states may apply their laws to operations on public lands
but does not expect conflicts to be common A conflict occurs whenit is impossible to
comply with both federd and state law at the same time, or where state law is an obstacle
to the objectivesof Congress |f a conflict wereto occur, the operaor would have to
follow the requrements of thissubpart on public lands. Inthis case, thestate law or
regulaions would be preenpted only to the extent that they goecifically conflict with
federa law. If thereisno agreement of any type and thereis no conflict with federa and
statelaws and regulations then both federal and state lavs and regulations would apply to
the same operation on the public lands, and eff ort would be duplicated. BLM is
concernead by the part of the proposed regulaions have been misundersood and does not
intend to change these regulations’ basic purposes, which include to provide for
coordination with state agencies and to avoid duplication.

These regulationsdo not preempt state laws and requirements except where there isdirect
interference and conflict with FLPMA regulations and the inherent responsbilities of the
Secretary of the Interior to properly manage public lands. In other parts of these
regulations, BLM stat es that preventing unnecessary or undue degradation also means
compliance with state environmertal protection laws. Also for some state laws, such as
for ground water quality, BLM hasno direct authority, and cooperation with such gate
requiremerts helps BLM ensure against that unnecessary or undue degradation. State laws
and regulations are used in these regulations to complement and supplement BLM’s
program to prevent unnecessary or undue degradation.

BLM doesnot exped that such conflicts will routinely occur, and where they may occur,
BLM and the state could cooperate using the agreements under 43 CFR 3809.200 through
204 to programmatically resolve such issues, consistent with the requirements of the
subpart. A state could therefore strengthen a regulation to be consstent or functionally
equivalent to this subpart.
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BLM believes that the regulations are consigent with FLPMA, the Mining Law of 1872,
and the Granite Rock principles. Most of there regulations should not conflict with state
laws or regulaions. Onre possible case where theregul aions may confiict with state
requirementsis 3809.415 (d), which requires avoiding substantia irreparable and
unmitigat able harm to significant cultural and environmenta resources. Such a conflict is
expected to berare as historicaly most resource conflicts have been mitigated on the
public lands. This requirement could address an issue related to the Secretary’s trust
responsibility on impads to adjoining or nearby Native American lands. Some states may
not have such requirements. In this specific case, there may be rare situations where the
3809 regulations prevail and state law would allow such “harming” action or remain silent
on such an action.

In certain situations gate law or regulations may represent higher standardsof protection
than federd regulations. In such situations BLM will coordinate to the greatest extent
possible with the state, and the state law or regulation will operate on public lands. BLM
believesthat such actionis consstent with FLPMA, the Mining law of 1872, and the
Granite Rock case.

This provision is not inconsistent with the NRC study (NRC 1999) because the study
recognized (page 90) that the overal regulatory structure “reflects the unique and
overlapping federa and state responsihilities,” and also addressed (page 68) the
mechanismfor prot ecting valuable resources and sensitive areas. BLM believesNCR's
recognition represents an acknowledgment of the Department of the I nterior’s
responsibilities in regard to FLPMA for which the states may not have analogous
coverage.
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FINANCIAL GUARANTEE (BONDING) REQUIREMENTS
Adequate Bonding

14.01 Comment: Adequate bonding is needed to protect the public from bearing the financial
burdens of cleanup should anoperator declare bankruptcy and abandon a mine site.

Response: The proposed final regulations require operators to post a financial guarantee
for all activities other than casual use. Finandal guarantees must cover estimated
reclamation costs.

14.02 Comment: Neither state nor federa regulations currently include adequate bonding
provisions. This has reulted inthe taxpayer assuming the costsof cleanup of
inadequately reclaimed and abandoned mining operations 3809 revision should include
provisions that hold the mining operator completely financially responsible for the real cost
of cleanup. In particular, bonding should protect the public from the possibility of the
mining company’ s insolvency. Self-bonding should be disallowed, and public participation
should play arole in the determining bonding levels.

Response: The proposed find regulations alow for anincreased public rolein
determining when BLM should release a financial guarantee. 1n the proposed final
regulations we included regulatory language that clearly describesthe responsibility of
operators at every stage of mining and postmining.

14.03 Comment: Colorado isone of many states with massive cleanup of thistoxic land
resulting from mining years ago. We taxpayers resent having to pay for this necessary step
when personal profit was gained from these original operations. WWemust face what needs
to be done and do what is correct, not whet iseasy.

Response: The proposed final regulations require operators to post a financial guarantee
for al activities other than casual use.

14.04 Comment: The financia crunch especialy isin the bonding issue there. 1f | do have a
prospect, I'mretired, and | don't know how I'mgoing to be ableto come up witha pretty
good-szed bond to even go inand try to devdop thisland. It's not fair. What | would
propose is that there would be a window in there that a person could go inand develop an
area and at least see wha he has before he would have to put up a bond.

Response: The NRC report (NRC 1999) recommended that operators post a financial
guarantee for all activities beyond casual use. The proposed final regulations must include
such a provision or they would beinconggent withthe NRC (1999) report.

14.05 Comment: Whenyoulook at the impact of this economicdly asa whole, it's possible
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that the pogting of bond will increase the cost of operating in the United Statesand in
Arizona and elsewhere. Those are the costs of doing projects. But at the same tinme,
they're also the costs of the public hedth and welfare. And you have to consider the
citizens of this nation.

Response: The NRC report recommended that operators post afinancia guaranteefor dl
activitiesbeyond casud use. The Proposed final regulations must include such a provison
or they would beincond gent withthe report.

14.06 Comment: To avoid companies declaring bankruptcy and/or dissolving, to avoid foreign
parent entities escaping liability by dissolving U. S.-based subsidiaries, require parent
entities to make good on their subsidiaries' finandal obligations and to be able to be sued
under U.S. law sothat the U.S. Government and other claimants may have their day in
court over serious issues (e.g. collecting on a $100 million cleanup hill).

Response: The proposed find regulations est ablish liability and makes clear that if a
financial guarantee isinsufficient to cover the cost of reclamation, the operator remains
liade for damages. The definition of the term “ operator” addressed the degree to which
parent entities are respongble.

14.07 Comment: BLM, arguing for continued enforcement, warns of potential publicly funded
restoration efforts and cites a 10-year-old report showing estimated restoration cost. The
Court, however, is unconvinced by such anecdotal evidence. Infad, the Court doesnot
find that much would change should enforcement be discontinued. Large, open-pit mines
are already subject to discretionary local requirements by BLM asPlan-level operaions.
Moreover, BLM admits that it already hasin place apolicy that requires 100% bonding
for dl mining operationsthat use cyanide or other dangerous leachates. Inother words to
protect the environment against the most potentially dangerous mining operations, BLM
need only exercise itsexising powers between aremand and its next final rule
promulgation.

Response: The proposed fina regulations provide a greater level of protection then the
previous rulesin many ways. For instance, it includesstronger enforcement provisions, as
suggested by NRC (1999), establishes aclearer framework for administering afinancial
guarantee program, and provides for long-term trust fundsto assure that postmining
activities will continue, as well as requiring the notice level operations be bonded. The
quoted material, addressing whether previous remanded bonding rules should continuein
effect pending the promulgation of new financial assurance rules, is not relevant to the
basis and purpose of the new rules.

14.08 Comment: To be dfective, the proposed rule must clarify and further define how

financial assurances address and cover the risks in the following aress:
-Hardrock mining in mounta nous terrain and associated pred pitation events that lead to
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rel eases of metal |eaching/acid rock drainage.
-The nead to addressground water pathways.
-Closure reguirements to meet Clean Water Act requirements.
-Typesand timing of financial assurances accepted.
-Consideration of pool-funding in the form of sureties or insurance for mining companies
with less than an invesment-grade finanaal rating.
-Self-insurance acceptance criteria.
-Theextent of coverage and distribution specifics of the finanad instrument.
-Stages and total release criteria.
-Correctional and postclosure requiremerts to meet FLPMA requirements.
-Period review and adjustment for inflation escalation.
-Possibleretroactivity and grandfathering.

Response: The proposed final regulations address these items as necessary. Financia
Assurances are tied to the estimated cost of the approved reclamation plans Under a Plan
of Operations the reclamation plans must address these items before BLM can approve a
Pan. BLM does not address grandfathering, as a Plan submittal requirement, but it is
addressed in the proposed final regulations.

14.09 Comment: TheDepatment of the Interior (DOI) has not provided any meaningfu data
showing how the proposed modificationsto the existing 3809 bonding requirements
would be inproved, or unnecessary or undue degradation prevented. These changes place
on small miners a 9gnificant financial burden that is not properly evaluated in the draft EIS
or DOI, December 21, 1998 analyss.

Response: TheNRC report recommended that BLM change its bonding requirementsto
include Notice-levd operations. The proposed find regulations are condstent with this
recommendaion. A BLM field survey demonstrated that many small operations caused
problems which bonding can address. NRC believes, and BLM agrees, it is likely tha
posting afinancial guarantee preverts unnecessary or undue degradation. Inany event,
the taxpayer should not be left having to fund the reclamation of mining.

14.10 Comment: The proposed reguations, EI'S and 12/22/98 Department of the Interior
“analyses’ should be revised to include an “ Encourage Minera Development/ Streamlining
Alternative” that balancesthe Maximum Protection Alternative reflected in the proposed
regulations. This Encourage Mineral Development/Streamlining Alternative should, as a
minimum, include an evaluation of the following factors. maintaining the existing cost
structure and data requirements that are a FLPMA responsibility of BLM rather than
shifting the cost to the owner/operator.

Response: The recommendation in this commert is similar to the No Action Alternative,

whichis inconsistent with the NRC report. Moreover, nothing in the proposed final
regulations changes cost structure or data requirements. What may appear as additional
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datarequirements are, in practice, are no different from what operator s have been
providing under the existing regulations.

14.11 Comment: All documents and especialy the proposed regulations are deficient and
legdly flawed in ignoring that a BLM-approved Notice/Plan/r eclamation submission and
associated financial guarantees by the owner/operat or is a contract between the
owne/operator and BLM. Accordingly, the supporting documentsand regul aions fail to
describe and evaluate BLM 'sresponsibility and risk when the owner/operator has fully
complied with the BLM regulatory and permit conditions. Since the owner/operator has
fully complied with the contract and BLM has so certified by decision and release of the
financial guarantee for that project dement, BLM isentirely responsible for any later event
on the reclaimed area.

Response: We disagree with the comment. The operator’s responsihilities are imposed
by satue and regulation, and are morethan just contractua. The owner/operator isliable
for any degradation that results from mining, regardiess of whether BLM hasreleased the
financial guarantee. | nthe commenter’swords, that is part of the contract between the
operator and BLM.

14.12 Comment: 3809.503 fails to explainwhat will be done if an area to be disturbed has
already been disturbed previously (common in exploration where drill roads are reclaimed
regularly, and projects are reexamined and re-explored in later years). This section should
be clarified to state that the operator isresponsble only for the disturbances created by
that operation.

Response: Operators are responsible for the areas of disturbance where they conduct
their ectivities. This could includeredigurbance that occursover existing digurbances.
The limits of these reclamation responsibilities should be established when aPlanis
approved, or aNotice filed, or else they may be hdd regponsiblefor all necessary
reclamation.

14.13 Comment: Consder increasing the bond on aper acreratio. The proposed regulations
are too complex, creates too much paperwork, and leaves open disputes as to the arrival
of the actud costs of reclamation.

Response: The proposed final regul ations require operators to post a financial guarantee
to assure that reclamation takes place. The proposed fina regulations do not prevent
BLM field managers from implementing afinancid guar antee program on a per-acre basis
as long as the operator posts afinancial guarantee acceptable to BLM.

14.14 Comment: Rather than attempting to have something likea cash bord or actual cash on

depost for an indefinite time—perhaps tens of years-it would be more appropriate for
BLM and the Forest Serviceto have funding authority to expend federa dollarsfor the
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14.15

14.16

14.17

14.18

14.19

very few, if any unforseen “emergencies’ causing unnecessary or undue degradation.

Response: BLM believes that the operator responsible for creating the surface
disturbance should be responsible for the reclamation and for any unforseen emergency
cods associated with preventing unnecessary or undue degradation. T he taxpayer should
not haveto pay to repair degradation of the public lands caused by an operator.

Comment: Clarify that the state may require more financial assurance for specific water
quality requirements not included in the proposed 3809 regulations.

Response: Theproposed final regu aions areclear that states may impose requiranents
beyond what BLM requires.

Notice-Level Bonding

Comment: And finally, our industry, asrepresented by our association, strongly urges
you to consider the bonding of all size operations, even at the Notice level.

Response: The proposed final regulations require operators to post a financial guarantee
for al activities other than casual use.

Comment: Financial guarantees for Notice-level operations are appropriate, but BLM
should addressthisissue under a separ ate rulemaking and should ensure that the
provisons do not conflict with state laws that require the financial guarantee to be
approved administr atively by the local lead agency, not through a public hearing a the
date leve.

Response: The proposed final regulations arethe result of arequest by the Secretary of
the Interior to update the surface management rules, including finandal guarantees.
Therefore, BLM chose to prepare an comprehersive packagerather than a series of target
rulemakings. The proposed final regulations through §3809.200 providea mechanism for
limiting conflicts with gate laws and administration through agreements or  memor andums
of understanding between the state and BLM.

Comment: Require al Notice-and Plan-level operations to provide a financial guarantee
that coversthe estimated cost of reclamation and asizable portion of worst-case disader.

Response: We decided not to include a calaulaion for worst-case scenari os because of
the uncertainty involved in making these calculations, and the additional burden of
regulating finand al assurances for eventsthat may not occur.

Comment: We believe that the financia guarantee for Notice-level operations should be
eliminated or established asastandard amount. It isnot an effective use of BLM s &ff
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time or money to recalcul ae the finandal guaranteefor small placer operations. In
addition, small placer operators are unlikely to have the expertise to provide the financial
guarantee required by these regulations.

Response: The proposed final regulations require that operators post a financial
guaranteeto enaure that reclamationtakesplace. The proposed final regulations do not
prevent BLM field managers from implementing afinandal guarantee program on a per-
acre basisas long as the operator posts a financial guarantee acceptable to BLM. We can
help small operators who do not understand the requirements.

14.20 Comment: | would like the bonding regulationsto remain as they are. | can barely afford
to buy supplies, and a bonding requirement for a small miner like me would be a genuine
hardship. Existing regulations cover reclamation now, and bonding for Notice-level
operations would be a severe hardship.

Response: The NRC report recommends that operators pos a financia guarantee for dl
activitiesbeyond casud use. The proposed final regulations must include such a provison
or beinconsisent with the NRC report. Although certain operators may have difficulty in
affording financid guarantees, this requirement is necessary to assure protection of public
lands.

14.21 Comment: Establishing finanda requirements for reclamation for Notice-level
operations and pendties for noncompliance will ultimately cost the taxpayers morein
administrative costs than simply spending the money to reclaim the few places where an
individual or company hes left their obligations.

Response: The purposes of this provision are to prevent unnecessary or undue
degradation and to assure that the taxpayer does not have to pay for reclamation.
Financial assurances are supposed to include administrative costs as well asdirect
reclamation costs. T he program requirements are not expendve to implement and should
result in anet benefit to taxpayers. In addition, the NRC report recommended that
operators post afinancial guarantee for all activities beyond casual use. The proposed
fina regulations must include such a provision, or they would be inconsistent with the
report.

14.22 Comment: Asan alternative to the proposed Natice-levd bonding requirements
described at 3809.554, | would suggest that Notice-levd operators be given the option of
determining bond costs using either a precriptive formula based on dollars per acre
disturbed or a site-pecific calculation of estimated reclamation costs. In generd, | believe
the imposing of one-size-fits-all reclametion and performance standards is inappropriate.
Developing reclamaion costs estimates will be aburdensome and costly tak, and for
some sites the cost of obtaining the reclamation cost estimate could exceed the cost of the
required reclamation.
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14.23

14.24

14.25

Response: This comment is similar to a discussion in the NRC report. 1n the proposed
final regulations the amount of the financial guarantee must be for the estimated
reclamation cost. But the BLM field manager can establish a fixed rate schedule to make
streamline bond calculations and adjust it if a specific operation would clearly result in a
greder or lesser reclamation cost.

Comment: BLM proposes to require bonding for Notice-level adivities. Kinross does
not support such bonding because in our experience these activities have not resulted in
unnecessary or undue degradation. Exploration operations disturbing 5 acres or less
should not haveto submit a detailed environmental review. The flexibility for timely
permitting of exploration is essential snce the time of year suitable for exploration is
limited in many parts of 1daho to June through October. Kinross would consider
reviewing a proposal from BLM that would require bonding for Notice-level activities that
use chemicals.

Response: BLM has identified Notice-level activities that result in unnecessary or undue
degradation through lack of reclamation performance Financid assurances for
exploration activities would ensure performance of reclamation, protecting against
unnecessary or undue degradation. Asthe rules are implemented, the amount of abond
required for exploration activitiesin various areas would become fairly routine, and this
should not cause substantid delay’s or problems. Moreover, BLM cannot implement this
suggedion because it would beinconggent withthe NRC (1999) report.

Comment: How should we interpret the term “minimally,” such as using a dollar
threshold? The termshould not be used unless it isdefined by exanplein eachlocaion
where used. Setting a dollar threshold would not be suitable inmog instances. The use of
Notice-level operations as now in the existing regulations has proven to be an excellent
threshold mechanism, and this should be used in the future. It would be appropriate, in
additionto using a5-acre threshold, to have say a 25-acrethreshaold with anintermediate
level of requirements

Response: BLM cannot implement this suggegion because it would beinconggent with
the NRC report.

Comment: 3809.503(b) “Y our notice was on file...and you choose to modify your
notice...” Does an operator need to provide afinancial guar antee for only the
modification, or for the entire Notice (both the preexisting operations and the proposed
modifications)? This should be clarified in the regs.

Response: We agree with the comment. BLM modified the language in the proposed
final regulationsto make clear that a financial guarantee must be postedfor the ertire
Notice if the operator modifies it.
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14.26 Comment: Persons engaged in Notice-level mining disturbing less than 5 acres of surface
area should need no bonding if they are not using cyanide or conduding leach operations
Not requiring bonding would encourage searches for new mineral deposits, allow new
mineral collecting sitesto be found, and allow the rockhound ng hobby to continue. It
would also allow many smal mining operationsto continueto operae and employ people
rather than placing them on the unemployment roles.

Response: BLM has determined that all surface disturbing activities exceeding casual use
should be covered by afinancia assurance and not just those using cyanide or conducting
leaching operations. BL M cannot implement the suggestion because it would be
inconsistent with the NRC report and would not ensure reclamation of public lands.

14.27 Comment: Californiarequires afinancial assurance for all surface mining operations that
produce more than a 1,000 cubic yards or disturb morethan 1 acre. A person reading the
proposed regulation might conclude that they did not need afinancid guarantee when, in
fact, onemay be required by the state.

Response: Theproposed final regulaions areclear that states may impose requirements
beyond what BLM requires.

14.28 Comment: The New Mexico Energy and Minera Natural Resources Department
recommends that BLM distinguish betw een exploration operations and mining operations
relative to the requirement for a financial guarantee. The Department recommends
dropping the requirement for financial guarantees for exploration operations under 5 acres
of actual digurbance.

Response: BLM cannot implement thissuggegtion because it would beinconggent with
the NRC report.

14.29 Comment: For the mogt part the comments and recommendations of the NRC arevdid
and appropriate. In one areg, that of bonding, the committee stepped into alega and
financial quagmire that it could not have appreciated. Obviously, the recommendation that
all except the most minor disturbances be bonded was appropriate, if not necessary, if one
considers only reclamation. But there are at most 651 acres of land that could be
classified asneeding but not receiving reclamaion. That is a minuscule problem that does
not warrant imposing draconian bonding requirements.

Response: BLM does not regard postings of financia assurances as “draconian”. BLM
believesthe amount of acreage in need of reclamation that is unbonded consider ably
exceeds 651 acres. A 1999 survey of BL M field offices identified over 500 operations
where the operator had abandoned the property and |t BLM with thereclamaion
responsibilities. The proposed final regulations must require the posting of finandal
guarantees for all activities beyond casual use Not to do so would be incorsistent with
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the NRC report.

14.30 Comment: Asin previous correspondence we recommend that Notice-level operations
be separated into categories as either exploration or mining operations and that
exploration operaions under 5 acres not berequired to provide finandal assurance.

Response: The proposed final regulations must require the posting of finandal guarantees
for al activities beyond casual use. Not to do so would be inconsigent with the NRC
report.

Conversion Period for Bonds

14.31 Comment: The conversion period under 3809.505 should be extended to 1 year.
Proposed §3809.505 gives an existing oper ator 180 days from the effective date of the
final ruleto comply with the financia guarantee requirements. Because many operations
are affected seasondlly, this period should be extended to 1 calendar year, assuring that the
operator hasthe benefit of one complee season as may be needed to effed reclamation
and closure under his existing Notice or Plan, if he so chooses.

Response: BLM decided to leave the 180-day transition period in place because this
period gives the operator ample time to come into compliance. Because most oper ations
now run under Plans and will already be complying with these provisions, we believe few
if any operations will be affected. But if an existing Plan of Operations does not have a
financial guarant ee meeting the requirements of this subpart, the guarantee needs to be
upgraded. Unlike Notice-level activities, Plan-level operations usualy result in significant
on-the-ground disturbance and other impacts. If the operator camot secure an adeguate
financid guarantee in 180 days, we believe tha BLM can judifiady say the operation
poses a potential threat and take appropriate action.

14.32 Comment: 3809.505 must be clarified in one important respect. Otherwise, those who
wish to obstruct or delay mining can “make a case” under its language that we assume the
agency doesnot intend. Each operator with an approved Plan on the effective date of the
final rule must conformits“finandd guarante€’ (bond) to the new bonding requirements
within 180 days. But section 3809.500(b) requires the provision of abond meeting the
new bonding requirements “before starting operations.” Please gate the followingin
section 3809.505, “This obligation does not affect your right to continue to operate under
the gpproved Plan of Operations both before and after complying with the obligation in
thissection.” A less satisfactory aternative would be to mak e this statement in the
preambleto section 3809.500 or .505, or both.

Response: We agreewith your comment. BLM amended the proposed regulationsto
make clear that operations may continue during the 180-day transition period.
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14.33 Comment: Once bondisposted, BLM should be obligated to help protect the clam
holder’ s mineral rights and bondsfrom the actions of trespass mirers. IsBLM prepared
to do this, or isBLM going to make claim holders responsible for the actions of trespass
minersand cause claimholdersto forfeit their bonds when someone else makes minor
surface disturbance? If so, lawsuits will be frequent and costly, taxpayers will suffer, and
funds that could be spent on enhancements will be wasted in litigation.

Response: Nothing inthe proposed final regulations alters the rights and responsibilities
of mining clamants. T o date we are unaware of any bond forfeiture or law suit caused by
athird-party trespass. Regardless of whether thereisafinancia guarantee, claimants and
operators are reponsiblefor completing reclamation. Digoutes between claimants are
heard in state courts.

Type of Financial Guarantees

14.34 Comment: My specific recommendation requedts including insurance as an acceptable
form of finanaal guarantee

Response: We agree with the recommendation. The proposed final regulations include
inurance as an acceptable form of financial guarantee.

14.35 Comment: Operators liability insurance should be considered as additiona funding
mechanism

Response: We dd not include operaors’ liability insurance becausewe condder liability
insurance to be more suitable for work-related liahlity, such as worker inury asopposed
to liability for completing reclamation. Companies routinely acquire thistype of insurance,
and although it would normally cover unintended events during mining, suchinsurance
might not cover post mining liabilities.

14.36 Comment: NMA suggests that thislist should include a pubicly traded company s own
securities. BLM could protect against fluctuationsin stock and bond prices by conducting
aperiodic review and adjusting the amount of securitiesrequired to be held. For smdl
entities in particular, BLM should consider including the salvage value of equipment and
other property at the site; thiscould be an innovative way of reducing the burden of
financial assurance on small operators conducting Notice-level operations.

Response: The proposed final regulations allow BLM to accept “investment-grade
securities having a Standard & Poor’srating of AAA or AA or an equivaent rating from a
nationally recogni zed securitiesrating service.” The proposad final regulations do not
specify whether the securities must be of another entity. BLM could not accept securities
that do not meet this criterion. Wereweto do 0, the securities would more appropriaely
be congdered a self-bonding instrument. The proposed fina regulations do not permit
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14.37

14.38

14.39

14.40

BLM to accept new corporate guarantees. BLM can explore creativeforms of guararntees
with the states. But this suggestion is not the proper forum for rulemaking. If we
determine that a“ creative” method is worth including in the list of acceptable instruments,
we can incorporate such methods in a separate ruemaking. BLM does not want to
include the sdvage value of equipment and property becausewe haveno control over its
useor dispostion. Furthermore, such assets would likely be part of the bankruptcy estae
in the event an operator went bankrupt, and not available to BLM.

Comment: What is the benefit of blanket finandal assurance? Doesit just provide
adminidtrative ease to the party, or isthere an additional financial incentive?

Response: The proposed final regulations continue to alow blanket guarantees. The
systemhasbeen in placefor many years, does provide admnigrative convenience to bath
the operator and BLM, and is used successfully in other BLM programs. Thereisno
reason to believe that a blanket guarantee increases BLM’s risk of having to use taxpayer
fundsto reclam operations. T he field manager must still review the blanket guarantee and
be certain tha enough fundsare availald e should an operator not conmplee reclamaion for
whatever reason.

Comment: All dternatives should contain provisions for federad agencies being able only
to accept bonds from entitieslisted by the U.S. Federal Treasury under Circular 570. This
restriction limits foreign bonding capabilities.

Response: We agree that BLM can accept only sureties listed in Circular 570 and have
made thischange inthe proposed find regulations.

Comment: Because financia assurance requirements can be costly and complex for small
operators, we believe BLM should consider funding mechanisms that could address cost
and complexity issues These issues could include bonding pool arrangements, lienson
property, or other mechanisns. The states have been dealing with the issue of financial
assurance for small entities for at least the last 10 years, and they are alaboratory of ideas
for creative mechanisms from whichBLM could draw.

Response:  BLM can explore creative forms of guarantees with the sates. But this
suggestion is not the proper forum for rulemaking. If we determine a“creative’ method is
worthincluding in the lig of acceptableinstruments we can incorporatethat in a parate
rulemaking. The proposed final regulaions contain many optionsfor andl companies to
use to post afinancial guarantee.

Comment: It isimportant that the obligated party conducting the mining be specified as
the olligated party on thefinancid guarantee instrumert. If the regpongbe operator is not
the principa on a surety company’s bond, the surety company might refuse to pay the
bond amount inaforfeiture.
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14.41

14.42

14.43

Response: BLM will not accept afinancial guarantee unless the obligated party isthe
operator of record.

Comment: Add arequirement that individual finandal guarantee instrumerts be executed
on forms prescribed and furnished by BLM. Otherwise, terms and conditions stated on the
instrument s could conflict with your regulations and create burdensome or restrictive
conditionson BLM. The use of BLM standard forms gives control over the language and
the terms and conditions in the instruments.

Response: The BLM field manager must ensurethat the financid guaranteeis properly
executed. Thereis no need for anew form.

Comment: Ashistory demonstrates and common sense dictates, BLM cannot give
“assurance” of adequate reclamation bonding through these methods. Therefore, these
portionsof the discussion section cannot Iegally, under the terms of Congress mandate to
BLM, beincorporated into or even alowed under the final regulations. Overal, bond
pools and any form of corporate assurance or self-insurance is inconsistent with NRC
Recommendations 1 and 14 and must be stricken.

Response: The term “assurance” requires subjective analysis. The proposed final
regulations are consstent with the NRC report because it provides the best reasonable
assurance tha financid guarantees will be adequate In dl cases the BLM state director
determines that the state bond pool adequately asaures that redamation will be performed.
The proposed final regulations do not permit new corporat e assurance instruments.

Comment: Section 3809.555 should be amended as follows: (f) The BLM may approve,
aspat of a State or Federd program, an dternative financid assurance system, if it will
achieve the following objectives and purposes of the bonding program; (1) The alternative
must assurethat the regulatory authority will have avalable suffident money to complete
the reclamation plan for any areas that may be in default at any time; and (2)The
alternative must provide a subgantial economic incentive for the permittee to comply with
all reclamation provisions.

Including the above Ianguagein the final rule will give BLM flexibility and regu atory
authority to consider new forms of financial assurance that will benefit the industry, the
government, and the environment.

Response: The proposed find regulations provide for awide variety of specific
instrumerts. We do not want to include inthe proposed final regulations an option that
permits unspecified instruments. Therefore we did not adopt this suggestion.

14.44 Comment: Accepting invesment grade securities brings the government dangeroudy
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close to accepting corporate guarantees, which must be avoided at all costs. If these
securities are to be considered as guarantees, the gover nment must ensure that it isthe
highest creditor and would be first in line to redeem whatever asset s are available in the
event of the company’s bankrupt cy.

Response: The review process we are implementing for accepting investment grade
seaurities seeksto minimize the risk to the government.

14.45 Comment: Add a requirement that operators must replace an expiring letter of credit
with other equivalent financial assurance at lease 30 days before expiration. Require that
banks give noticeto BLM at least 90 days in advance if the bank will not be extending the
letter of credit for another term. Thisisimportant because aletter of credit may be
irrevocable, but it is not everlasting.

Response: BLM chose not to add language on expiring letters of credit because in most
casesthe letter of credit will be for asignificant time period. BLM will be periodically
reviewing the adequacy of financia guarantees, and the field manager will be awar e of any
letter of credit that isabout to expire and take action. Redeeming aletter of credit solely
because it is about to expire would not be consigent with the objective of the proposed
regulatiors. Wewould redeem the |etter of credit only if the operaor wereunwilling or
unable to complete reclamation, or unable to provide areplacement at expiration.

Estimated Cost of Reclamation

14.46 Comment: Reclamation bonding for BLM’s cost for revegetation, recontouring, moving
and segregating topsoil, pit backfilling and so forth would be prohibitive.

Response: The proposed regu ations require operators to pog afinancid guarantee for
all ectivities other than casual use and to estimate the cost as if BLM were to contract out
the work. This measure is necessary because if we did not do so, there would be arisk
that BLM would have to spend taxpayer money to properly reclam a site should the
operaor beunwilling or unable to conplete reclamation. BLM cannot use operaor coss
because it has to be assumed the operator would not be available to conduct thework ina
bond forfeiture situation.

14.47 Comment: Bonding should not be based on a modeler’ s guess of what will happen
because all modd sare uncertain. BLM should estalish aprocedure for accounting for
uncertainty. A mine next to ariver may have impacts that possibly range from nothing at
all to a complete cessation of flow during dry periods. The first has no financial
implications, wher ess the latter may cost society hundreds of millions of dollars. Currently
the models usually predict an outcome closeto the no impact scenario. Sight changes in
the models, as| havetested, have resulted in the maximum impact. Modelers have
assumed away the worst impacts. We do not expect BLM to require bonding sufficient
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for the worg-case scenario, but should consider the possbility of the worst case
Uncertanty andysisin modeing should be used to determine the possihbility that certain
impactswill occur. Inthe scenario described above, what isthe chancethat the river will
go dry? Wha is the chance that there will be no impacts? Uncertainty analysis can
determine these probahilities. The bond should refledt a combination of total damages for
each scenario and the probability that they will occur.

Response: The amount of afinancial guarantee is determined on a case-by-case basis,
based on an engineered egimate of the costs to implement the approved redametion plan.
Thisincludes a certain percentage for contingencies and redesign as is standard in any cost
estimating process However, the red amation bond does not include the cost of

remed ation from unarticipated or unplanned everts with alow probebility of occurrence
That is a separate issue outside of reclamation bonding. The proposed regulations provide
the framework, but a regulation is not the proper place to include a detailed process,
especially for a process that can be so uncertain..

14.48 Comment: 3809.210(c)(4) It appears from this provison that amine could be double
bonded for some parts of an operation since the bond " must be caculated based on the
completion of both Federd and State reclamation requirements.” Please darify.

Response: The proposed final regulations provide a mechanism through an agreement
between the state and BLM to accept the same bond and avoid a “double bonding”
Stuation.

14.49 Comment: EPA suggests that the rulemaking include revisions to 43 CFR 3809.1-9 that
would mak e these enforceable. T he current rule requires that, in determining the amount
of the bond, the authorized officer shall consider the estimated cost of reasonable
stabilization and reclamaion of areas digurbed. EPA suggests that BLM consider
allowing the authorized officer to consider other cogs that the public may incur because of
an operator’s faillure to meet the requirements of part 3809. Thiswould cover the
situation where the public may have to bear on- and off-site remediation costs greater than
the amount needed merely to complete stabilization and reclamation of the areas
disturbed.

Response: Financia assurances must cover al reclamation obligations. Although the
initial bond amount does not cover unexpected off-site remediation, once off-site damage
occurs that must be reclaimed, the financial assurance must be adjusted to cover these
obligations.

1450 Comment: The proposed rule recognizes that providing adequate finandal guarantees for
environmental inmpacts from mining requires either catastrophic insurance or reserve funds
both during the normal course of design operations for new mining ventures and for ol der,
existing mines. But lack of spedficity in portions of the rue as proposed may allow
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inadequate financid coverage and unfunded cogtsto the public. EPA strongly
recommendsthat the regulation contain aprovision that requires acid rock drainage
analysis of wagde rock and tailings throughout the life of the mine to assure that acid rock
drainage isnot occurring, and if it does occur, adlowing prompt intervention. Variations in
bonding requirements under the proposed dternatives have not adequately disclosed the
potential impacts of these options.

Response: BLM believes that the proposed final regulati ons adequatdy provide for
determining the correct amount of bond inrespect to addressing reclamation needs
associated with managing acid rock drainage Testing to determine the potential of mined
materialsto generate acid drainage, or other undesirable leachat e, and ongoing
monitoring, isa site- and project-specific component that the operator must includein a
proposed Plan of Operations. Thisis provided for in the proposed final regulations at
3809.401. Peiodic reviews of bond amounts during the life of the operation, and before
mine closure, are also provided for in the proposed find regulations to identify changes in
environmenta circumstances, such asthe development of ARD. These reviewsalow the
reclamation plan to be modified and t he reclamation bond adjusted in response to changing
conditions.

14.51 Comment: Bonding requirements should be amended to allow the amount of bond to be
based on the potential for offsite impacts on water resources, including impacts that may
be manifest on subsurface resources. “[ T]he authorized officer shal consider the
estimated cost of reasonable stabilization and reclamétion of areas digurbed.” Some may
interpret this not to include subsurface or offsite resources. Therefore, the bonding
requirements should be changed to adequately reflect the impact of mining on the
environment. Also, aprovison should alow a portion of the bond to be held beyond the
actud surface reclamation of the mining gte. This portion would be based on the time for
offsite impactson water resourcesand other resources. It isimpossible to ascertain “on
inspection” that the offsite impacts will not occur. The drawdown cone created around a
mine from dewatering will continue to expand after dewatering ceases.

Response: BLM decided that the proposed final regulations should include red amation
bonding at the estimat ed cogt of the actud approved reclamation plan. We serioudy
condgdered including afinancial guarantee for unplanned events as described by this
commert, but we decided not to do so after reading many comments opposing the concept
because of the difficulty establishing a liability level and in obtaining a bond for unspecified
evers.

14.52 Comment: 3809.554 provides criteria for esimating reclamation costs. Agan, state
programs that have published finandal assurance guiddines should bereviewed ad a
modd for changes in thecriteria for estallishing costs based on the approved red amation
plan and the actual acreage digurbed.
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14.53

14.54

14.55

14.56

Response: We decided not to include state-specific procedures in the proposed final
regu aions, but this does not pred ude working with a state under an agreement.

Comment: By incorporating provisions for financial guarantees, the proposed final
regulations require third-party reclametion, which ensures Davis-Bacon wages, which
guarantees that there will be $400 hammers included in those costs. Thisis ridiculous.

Response: The arguments that third-party contracts include Bacon-Davis wages in the
caculation is something BLM and all federa agenciesrequire asamatter of law. We
camot change tha.

Comment: Revise .552(b) to require an annual report from BLM to the owner/operator
that the financial guaranteeis, (a) adequate, or (b) excessive and the amount it will be
reduced, or (c) deficient and the reasons and amount that must be adjusted. Thistime
frame and BLM decision should coincide with .553(b), which provides for an annual
review by BLM. The concept of when the financia guarantee needs adjustment should be
indudedin .552(b) rather than .556(c).

Response: BLM will regularly review the adeguacy of afinancial guarantee and require
the operator to increase the guarantee if we determine that the current guaranteeis
inadequate. This review ismoreefficient than having to send a report telling the operator
that nothing needs be done. Conversely, operators may ask BLM to reduce the guarantee
if they believe circumstances warrant a reduction.

Comment: Asamore effective way to achieve the same apparert objective, Barrick
suggedtsthat BLM, through guidance, direct itsfield offices to include a discussion of the
applicable methodology for financial guarantee caculationsin NEPA documents and
encourage public comment on that issue in accord with other NEPA requirements and
procedures.

Response: The proposed final regulations encourage public discussion of the financial
guarantee as part of the EIS process. A 30-day comment period is provided for al Plans
of Operations. During that time the public is encouraged to comment on any aspect of the
Plan, including the estimated or preliminary reclamation bond amounts.

Comment: Sandard bond amounts should be determined on the basis of the activity-
terrain matrix, on a date-by-date bass, and in some ingances on an administrative-unit
bass A gandard bond anount should be developed for dl mining operationsthat fall into
activity-terrain categories where an environmenta assessment/finding of no significant
impact is the method for NEPA compliance by BLM and the Forest Service. If not inthe
activity-terrain matrix, then it islikely that an EISisrequired. Intheevent of an EI'S, the
NEPA process is the suitable place to determine the type and amount of financial
guarantee needed to assure compliance with the approved Plan of Operations.
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14.57

14.58

14.59

14.60

Response: The proposed final regulations permit fidd managers to establish standard
financid guarantee amounts provided that the amount is adequateto assure red amation of
each Notice- or Plan-level operation.

Comment: We recommend that the regu ations be amended to providegreater direction
and detail onthe minimum information that should beincluded in determining reclamation
cost.

Response: The proposed final regulations are clear that the operator must base estimates
of reclamation costs on the Plan of Operations. The scope of Plans vary widely. BLM
maruals area more appropriate place to include more direction on estimating reclamation
costs.

Comment: BLM's 1997 bonding regulationsrequiring certification of bonding anounts
by an independent, third-party professiona engineer should bereinstated. | ndependent
certification lends an important measure of credibility to the calculated reclamation costs.

Response: Wedid not adopt this recommendation. The experience we had with this
proposal suggests that it is overly burdensome on indudry and does not add a
commenaurate degree of protection. The BLM field manager remans regpons b e for
assuring that an adequate financial guarantee is posted. Alo, the proposed final

regul ations give the public more opportunities to comment on the amount of the financial
guarantee.

Comment: Revise .552(a) to be consistent with NRC study Recommendations 1 and 2.
This section should also specify that any BLM administrative costs of the default of an
individua financid guarantee be expresdy limited to the direct cods of BLM s &ff directly
responsible for implementing the approved reclamation plan.

Response: This section of the proposed final regulations is not inconsistent with the NRC
report. It contributesto assuring that afinancid guarantee will be adequate to pay for
reclamation. This requires the guarantee to include adequate funding to pay for BLM
adminidrative costs if BLM must adminider a third-party contrect.

Comment: Delete .556 since .552(b) provides that BLM is responsible for at least annual
review of the adequacy of any funding mechanism. The badc thrust of the proposed firel
regulations is that the owner/operator gives BLM full financial guarantees, including BLM
administrative costs inthe event of default. An arbitrary figure of 10% change is neither
far nor appropriate for either smal or large mining operations. For example 10% of a
financial guarantee of $1,000 for a sinple exploration program involving 200 square feet
for adrill placement without building a pad significantly differs from 10% for a $100
million finandal guarantee.
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14.61

14.62

Response:  Section 556 applies to financial guarantee instruments that fluctuate invalue
and therefore require more scrutiny to assure that an adequate financial guarantee
continues to exit. Whethe the guarantee is $1,000 or $100 million, it must be adequate
to assure tha the taxpayer will not have to pay for reclamation.

Corporate Guarantees

Comment: We believe that there are two excellent sources for a corporate guarantee
standard: (1) the Nevada reclamation regulationsgoverning the provision of surety and (2)
regul ations adopted under Subtitle C of the Resource Conservation and Recovery Act
(RCRA) for the financial assurance of closure and abandonment costs. These regulations
have beenin efect for quite some time and have proven both workale and effective.
Thereis no reason for BLM to reinvent the wheel at this juncture. Notably, the standards
adopted under the two programs are similar, although the RCRA standard contains an
alternative method not used in Nevada. The Nevada regulations provide that a corporate
guarantee is acceptable if the following four conditions are satisied:

-Thecorporation has two of the following three ratios: totd liability to

stockholder’s equity less than 2 to 1; the sum of net income plus depreciation,

depletion and amortization to tota liabilities greater than 0.1 to 1; and current

assetsto current liabilities greater than 1.5 to 1;

-Net working capital and tangible net worth each equals or exceedsthe estimated

reclamation costs.

-Net corporate worth of at leag $10 million.

-Either 90% of the corporation’ s assets or assets valued a six times the estimaed

reclamation costs are in the United States

Response: The proposed final regulationswill not permt new corporate guarartees.
BLM hasdetermined that corporae guarantees, as a result of market flucuations, do not
give the Secrdary of the Interior the level of protection that the Secretary should have.
Nor do corporate guarantees provide adequate protection for the taxpayer in bankruptcy
stuations. We will dlow guaranteesin place on the effective date of the final regulations
to remain in place.

Comment: The Resource Conservation and Recovery Act (RCRA) regulations differ
only in that they require that the corporation’s net working capital and tang ble net worth
each be at lesst six times the estimaed closure and abandonment costs. In addition, under
RCRA, acorporation may rely upon a cor porat e financia guarantee if the corporation’s
most recent bond issuance israted AAA, AA, A, or BBB by Standard and Poor’s, or Aaa,
Aa A, or Baaby Moody's. A corporaion meeting that test need not demondratethat it
satisfies the ratio test described above.

Response: The proposed final regulationswill not permt new corporate guarartees.
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14.64

14.65

BLM determined that corporae guarantees, as a result of market flucuations, do not
provide the Secretary of the Interior with the level of protection that the Secretary should
have. We will dlow thosein place on the date the proposed find regulations become
effective to remain in place.

Comment: Subsection (b), requiring an operator to provide finanad guaranteeto a stae
“under an approved agreement” is inconsistent with proposed 3809.570, which provides
criteriafor a state-approved financial guarantee and does not require that the state have an
“approved program” Proposed 3809.500(b) should be modified to dd ee thereference to
an “gpproved program,” and instead, should cross-reference 3809.570. Acceptance of a
date-gpproved bond should not be limited to states with gpproved programs, particularly
under the onerous provisionsof the working draft.

Response: The language in 83809.500(b) does not refer to state-gpproved programs We
believe §3809.570isclear that a ate-goproved bond does not depend on a BL M -state
agreement.

Comment: Itisinappropriateto establish set bond limits for magjor hardrock mining
operaions on public lands in the West. Instead, the Department of the Interior neads to
devel op a comprehens ve approach to financid assurances tha ensuresthe full costs of
reclamation are identified up front, and contingency bonds are provided for unforseen
activities and for post-closure operations at the mine site.

Response: The proposed final regulations did not adopt the recommendation to provide
for contingency bonds for unforseen events due to the difficulty in establishing abond
amount and probability threshold; and the difficulty operators would have in obtaining
such bond coverage. However, operatorsare gill responsible for remediation of i mpacts
caused by their operations from unplanned events The proposad final regulations do not
limit the amount of financial guaranteesfor costs associated with implementing the
approved reclamation plan, including costs for post-closure long term maintenance and
water tretment.

Long-Term Funding

Comment: While some revisons to the bond ng rules are appropriate, other portions of
the proposed rules aretroubling becausethey reflect an extension of BLM’ s authority
beyond that established by the Federd Land Policy and M anagement Act (FLPMA). For
example, in proposed Section 552(c), BLM could require funding for long-term treat ment
to ensure water quality standardsor for “other long term, post-mining maintenance
requirements.” BLM offers no basis for its assertion of such authority other than to point
to the unnecessary or undue degradation provisions inFLPMA. Thelinkis very tenuous.
FLPMA does not grant BLM the authority to bond for gpecul ative, future impacts, but for
reclamation of disturbed lands.
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Response: BLM bdievesthat FLPMA section 302(b) requiring the Secretary to prevent
“unnecessary or undue degradation” provides ample authority for thisprovision. BLM is
not bonding for “speculative, future impacts,” but is bonding for activity that is known and
planned to be implemented as part of the approved reclamation plan. In many casesit is
known that long-term treatment and site maintenance will be necessary and must be
provided for as part of the reclamation bond.

14.66 Comment: 3809.552(c): “When BLM identifies a need for it, you must establish atrust
fund or other funding mechanismavailable to BLM to ensure the continuation of long-
term treat ment to achieve water quality standards and for other long-term, post-mining
maintenance requirements.” How will “need” be defined? How will this be implemented?

Response: BLM did not atempt to define“need” because need will differ on a case-by-
cas basis. BLM bdieves tha allowing local field managersto work with operaors to
determine need is preferable to trying to force a one-size-fits-all st of aiteria Most of
the time the need will be established through the review and evaluation process conducted
as part of the project NEPA andysis, or assod aed with the devd opment of NPDES/Stae
discharge permits.

14.67 Comment: Revise .552(c) to include atable showing the basis for any BLM
determination that atrust fund or other funding mechanism will not be arbitrary and
capridous and does not duplicate authority and respons hility of other federal or state
entities for “long-term” water quality treatment and/or monitoring to meet water quality
standards included in a mning operation. Further, any requirement for mantaining water
quality standards is the exclusive responsbility of the state or from EPA.

Response: 83809.552 (c) clearly states the conditions when BLM will require along-
term funding mechanism. Because of the different nature of each operation, it isnot
reaonaldeto establish alig of criteria. The Seaetary of the Interior hasthe responghility
to prevent umecessary or undue degradation on public lands, including the degrading of
water quality. But BLM does not establish the water quality standards.

14.68 Comment: BLM should leave implementation of the Clean Water Act to EPA or stae
programsthat have primacy as defined by EPA. Congress has dready deegated this
authority to EPA. Regarding prediction of acid rock drainage, this is a well-devel oped
area of expertise and BLM’ s determination of the statistically adequate number of samples
should be based on this expertise. Statistical validity of sampling for acid rock drainage
prediction must consider geology and mineralogy, and testing should follow a phased
approach of static testing followed by kinetic testing. A determination that acid rock
drainage will not occur should eliminate the need for funding for long-term water
treatment.
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Response: The BLM fidld manager will determine on a case-by-case basis whether the
operator must edtablish atrust fund. The likdihood that ARD will or will not occur is
only one factor in determining the need for long term water treatment. 83809.552 (c)
sat es the conditions when BL M will require a long term funding mechanism. Dueto the
different nature of each operation it is not reasonable to establish alist of criteria. The
Secretary hasthe responshility to prevent unnecessary or undue degradation on public
lands, including the degrading of water quality. However, BLM does not establish the
numeric water quality dandards.

14.69 Comment: With respect to proposed 3809.552, BLM also has no authority under
FLPMA to require the operator to establish atrust fund or other funding mechanism
available to BLM to ensure continuation of long-term water treatment and other
post mining maintenance requirements. The proposed regulation states that it will be
required if BLM identifies aneed for it. No criteria are specified to guide BLM and the
operator as to what would constitute a need. Furthermore, financial guarantees, such as
bonds, provide adequate protection.

Response: BLM addressed its authority under FLPMA in the preanble to the proposed
rule (see 64 FR 64 42). The Secretary’s responsibility to prevent unnecessary or undue
degradation of the federal lands provides broad authority, including the authority to
protect water quality. Long-term water treatment is but one component in a
comprehensive reclamation plan that would be usad to reclaim the public lands.
Reclamation bonding is used to assure that the reclamation plan gets implemented. A trust
fund is the most efficient way to fund long term, reoccurring costs such as those

assod ated with pog-closurewater treatment or dte mairtenance However, the operaor
can propose alternative funding mechanisms as long as they provide an adequate levd of
financial assurancethat the taxpayer will not bear the cost of reclamation.

14.70 Comment: The bonding regulations proposed to release bonds for water quality after the
mine is closed for 1year without untreated discharge exceeding water quality
requiremerts. | don’t believe that 1 year is anacceptable time period. Ground water
contaminants often move less than a few hundred feet per year, and the monitoring point
may be thousands of feet away. As| discovered in my review of the ground water
analysis a Zortman-Landusky in Montana, it is very possible that contaminants may not be
observed for years after closure. | suggest that the regulations be rewritten to alow the
water quality bond to be released after atime to be deter mined from an adequate ground
and surface water modeling exercise. Because of the vast uncertaintiesin any modeling
estimate, the predicted time from the model should be increased by about 50% before the
bond is released.

Response: The bond rdeased ater the 1 year period isthe bond held for performance of
the surface reclamation work, not the amount held for water treatment. If water treat ment
becomes necessary dfter release of the surface reclamation bond, the operator is still
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respongblefor the treatment and portions of the water treatment bond would be used to
fund the treatment activity.

14.71 Comment: Barrick understands BLM’ s concerns about interim site maintenance but
believes that the proposed regulation isan ingppropriate reaction to several isolated
problems BLM hasnot adequatdy congdered the inmpacts of the proposed rule or
altenativesthat woud achieve the same objective. The requirement that some portion of
the financiad guarantee be * immediately redeemable’ by BLM at BLM’s discretion will
impose a significant cost on operators, particularly small operators, because it may require
a substantial cash bond.

Response: BLM has deleted this requirement from the proposed final regulations.

14.72 Comment: In lieu of the new language proposed in 3809.552(a), commenters
recommend that the Department of the Interior consider contingency bonds to cover
worst-case scenarios of mining operations.

Response: We considered contingency bonding and decided not to includeiit in the
regulations due to the difficulty in predicting unplanned everts and an associated
remediation cost; and due to operator difficulty in obtaining bond coverage.

Self-Bonding

14.73 Comment: The current draft rule allows for self-bonding. Bonds should be held by an
independent third party.

Response: The proposad final regulations allow corporate (self) bonding to cortinue for
corporate guarantees in place on the effective dae of the final regulations. No new
corporate guarantees will be permitted dueto therisk of nonpayment and difficulty
tracking corporat e solvency.

14.74 Comment: We would like to see stronger rules expecting s gnificantly more third-party
bonding (NOT self-bonding) for the mining companies 0 we taxpayers don’t end up
footing the bill for expensive toxic cleanup when a mining company declares barkruptcy
to get out of paying its own bill for cleanup. Please raise the bonding limits much higher
to cover such unexpected pollution happenings.

Response: The proposed find rules do not dlow new cor por ate guarant ees ( self-
bonding). The reclamation bond amount that must be provided by operators hasto be
adequateto cover all anticipated cods of reclamation, including post-dosure ste
maintenance and water treatment. BLM decided not to try and bond for unanticipated
events such as spills or failures due to the difficulty in establishing an acceptable risk
threshold, remediation cost structure, and the difficulty operators would have in obtaining
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bonds for such hypothetical events. Such events ae better covered by operator liability
insurance than by reclamation bonds.

14.75 Comment: BLM specifically requests comments or suggesions on an gopropriae
standard for an acceptable corporat e guar antee 64 Fed. Reg. 6422, 6443. It isimportant
that BLM’s bonding provisons retain the opportunity for corporate guaranteesin certan
circumgtances. BLM should review the detailed corporat e guarantee provisions in
Nevada's program. See generaly Nevada Admin. Code 519A.350. Thaose provisions
function effectively and assure that the reclamation costs of operations that rely onthe
corporate guarantee are adequately covered.

Response: The proposed final regulations allow corporate (self) bonding to cortinue for
those corporate guaranteesin place on the effective date of the proposed find regulations.
BLM will not accept new corporate guarantees.

14.76 Comment: An acceptable cor porate guarant ee should follow the precedent established by
the Outer Continental Shdf Act. There an acceptable corporate guarantee is defined as an
excess of assetsover liabilities on acompany’ saudited financid statements, which is
sufficient to cover the outstanding obligation. This test can be applied annudly to allow
for adjustments for changing market conditions.

Response: Thesuggegionto usethe OCS or other models would requireBLM to
evaluate assets, liabilities, and net worth. Some even require judging the ratio of net
worth heldinthe United States. Amud reviews would be needed. BLM doesnot
currently have the expertise to perform these accounting functions, and we determined
that we could not diminish the overal risk in alowing additiona corporate guar antees by
acquiring such expertise.

State Guarantees

14.77 Comment: Revise .570(c) to provide that the state guar antee need not include BLM
costsfor issuing athird-party contract in the event of a default when the state agreement
provides for the stateto inmplement the jointly approved reclamation plan that is in default.

Response: If BLM calls the finandal guarantee the guarantee mug pay all costs.
Because BLM incurs administrative costs for issuing and monitoring third-party contracts,
it is appropriate to estimate those costs when determining the amount of afinanaal
guarantee BLM will require.

14.78 Comment: Revise .572 to require that the state be formelly notified that BLM has
rejected a state-approved financial guarantee. BLM’s notification the state should also
specifically explainwhy BLM rejected the state-approved financial guarantee. The BLM
decision to the owner/operator and notice to the state should be appealald e and provide
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that in the evert of an appeal, BLM would temporarily accept the state-approved financial
guarantee when the state confirms to BLM that the owner/operator is considered a
bonafide entity in good standing with the state. The time standard should read 30 calendar

days.

Response: The proposed final regulations now use 30 calendar days as the norm and also
states that BLM will notify a state if BLM does not accept a state-approved financial
guarantee.

14.79 Comment: Adoption of the proposed final regulations will eiminate joint bonding
between the states and BLM. Page 45 of the draft EIS states that financial guarantees
would allow equivalent bonding by state agencies but only if the bonding instrument is
aso redeemable by the Secretary of the Interior. Atthistime | have no knowledge of a
bonding company or financid institution that will provide abonding insrument thet is
redeemable by multiple agenaes.

Response: We believe that making a financial guarantee redeemable by the Secretary isa
fundamental principleof the financial guarantee program. Such a guarantee can be made
to work and surety companies are likely to accept the notion.

14.80 Comment: State bond pools and state-accepted corporat e guarantees offer limited
protection. This applies to the stock of corporationsand thar corporate entities that are
engaged in the mining operation. Blanket statewide bond pools are costly to maintain and
must have aregular actuarial accounting to assure solvency. It isalso difficult to establish
“fair and equitable” contributions. One large cost recovery claim can readily exceed the
pool. State-accepted corporat e guarantees should at best be applied only to corporations
holding an investment-grade finandd raing. Otherwise, such alleged corporate
guarantees will not be available for BLM use in the event of bankruptcy proceedings.

Response: We believethat continuing to use ate bond poolsisintheinteres of dl
parties, especialy amall miners who might have difficulty obtainng a finandal guarantee
from other sources. The BLM satedirector will have to determine whether the poal is
sound (see 838090.571) before an operator could post afinancia guarantee through the
pool. To thosewho argue that one large clam would make the pool insolvent, we point
out that should that occur, a meanswould have to be found to augment the remaining
finandal guarantees provided by the pool to comply with the requiremerts of the subpart.

14.81 Comment: BLM needsto follow the states’ lead on corporate guarantees. Some states
have programsthat currently accept corporate guarantees, so the criteria are already st. If
BLM changes tha, there may be conflicts between gatesand BLM with no authority
designated to reolvethe disputes. If BLM has different criteria on a portion (public
lands), then these criteriawill lead to double bonding requirements.
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Response: We believethat making afinancid guarantee redeemable by the Secretary of
the Interior isa fundamentd principle of the financid guarantee program. Such aprinciple
can be made to work, and surety companies are likely to accept the notion. BLM’s
intertion is that this section be thebasis for continuing joint state-BLM bonding. In
§3809.203 we state clearly that if the financial guarantee isasingle instrument, it must be
redeemable by both the Secretary and the state. This section must be consistent with that
requirement. But we recognizethat sometimesstate interests and federal intereds are not
the same. Our overriding principle isthat the Secretary of the Interior isultimat ey
responsible for assuring that operator s reclaim federal land after mining. This means that
we must issue rulesthat protect the public, even if the states and the Federal Government
will hold separae bords. If, as a policy mater, thisisunacceptableto a stae, its
legdature can ad. Where date staute is not a issue, BLM-gate memorandums of
underganding may be crafted so as to continue current arrangements.

Comment: Section 3809.572 Clarification is needed on the ariteriafor which BLM may
rgect agae-approved financid guarantee. Isit solely based upon the acceptance criteria
defined in Sections3809.570 and 3809.571? If BLM rejects a state-approved finandal
guarantee, the agency must establish a time frame within which the operator can remedy
the situation. Additionally, an appeal procedure must be established for resolving the
discrepancy between the state and BLM on what is or isn't an acceptable guarantee.

Response: Section §83809.570 and 3809.571 established the criteriafor BLM acceptance
of a state approved financial guarantee. The proposed final regulations contain an appeal
process for adversdy affected parties. However, becausetypically a State is not a party to
aBLM proceeding, BLM and the State should try to resolve issues between them through
a consultative process. See §3809.800-3809.809.

Comment: 3809.570; 64 Fed. Reg. at 6464 concerning state-approved finandal
guarantees mug be modified to conformto Californialaw. Financial guarantees are
effectively provided to local lead agencies the state of California, and in many instances
federal land managers without the concern for double bonding. BLM should review the
state regulatory schemesand consider adopting similar language.

Response:  BLM cannot adopt individual state rules but will work with states to achieve
uniformity throughout a state and to avoid duplication, where possibe.

Comment: We have two concerns with use of the state bond pool. Under this proposal
BLM may recoup adminidrative costs of redamation &ter an operator has defaulted.
Since the state generally saves BLM significant funds by administering the bond pool, we
believe BLM should not recoup administrative costs from the gate bond pool. In
addition, we recommend that the new rule contain provisions for states with bonding
agreements with BLM to be ableto audit al reclamation costs claimed under a default
Stuation, when monies are drawn from the existing state bond pool.
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Response: BLM must still administer any third-party contracts needed to reclaim land
after operations, and thisis alegitimate expense. As estimates of the amount of the
financid guarantee are expected to consde the administration of contreacts, it isnot
unreasonable to have proceeds from a state bond pool pay thisexpense. BLM believes it
must indude its direct and indirect administrative costs in calcul ating the estimated
reclamation costs. T hese costs should apply to state bond poolsaswell. Asto the second
concern, BLM would work with the States to provide appropriate audits of monies used
from the State bond pool.

14.85 Comment: Bonding pools, even actuarially sound ones, ae NOT an acceptable form of
guarantee. Bond pools, by definition, do not assure full bonding for asite. In addition,
they are financidly risky.

Response: The BLM State Director must determineif astate bond pool gives the
government an adequate level of protection. If the state director determinesit does, BLM
will permit the use of state bond pools

14.86 Comment: Actuarialy sound bonding pools are an acceptable form of guarantee. But
BLM musg make a written determination that it isactuaridly sound and renew this
determination every year. Some state bond pools arefinancially shaky at presert.

Response: The BLM State Director must determine if astate bond pool affordsthe
government an adequate level of protection. If the state director determinesit does, BLM
will permit the use of date bond pools. The rules do not provide for annud BLM review
of the bond pool but such areview may beperformed if necessary.

Release of Financial Guarantee

14.87 Comment: The third and perhaps most essential agpect of preparing for future problems
isto require adequate bonding. Current bonding requirements are generally based on area
of land disturbed, but BLM doeshavesignfican leeway in this matter. The operator,
"[a]t the discretion of the authorized officer, be required to furnish abond in an amount
specified by the authorized officer.” This statement suggests that upon documenting
potential impacts or uncertainty in the prediction of impads, the authorized BLM officer
should require adequate bonding to remedy problems that occur after operations have
ceaxd. The requirement should include aprovision to allow BLM to hold the bord for
many years after the mine closed because of the timefor pit lakesto refill.

Response: The proposed final regulations allow BLM to release abond no earlier than 1
year dter reclamation if the water qudity of discharges issatiSactory or along-term
funding mechanismisin place to pay for treatment. We did so because we believe that
after 1 year there is considerably less risk that something will go wrong. Allowing bonds
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to be heldindefinitely when reclamation is complee could likely make it moredifficult for
operatorsto obtain bonds. T he proposed fina regulations are aso clear that release of the
financid guarantee does not end the operator’sliability if dements of the reclamation falil.

14.88 Comment: Another imposdblesuggegionisto meke bondsfor gernity. The proporents
will say the proposals dont suggest this. Well, read it again and just think of how aliberal
administrative judge, would interpret it. Even now it is practicaly impossible to have
bonds replaced by other bonding companies when there is a change of ownership. The
problems concerning release of ligbility on bonds are getting to be horrendousand it is
now difficult to get bonds at reasonable prices. Just imagine what it will be like if a
bonding company thinks it might be liable for the next thousand years. If the other
regulations do not kill the mining industry, this one certainly will.

Response: Bonds will not be held forever following the completion of reclamation. The
proposed final regulations allow BLM to release a bond no earlier than 1 year after
reclamation if the water quality of dischargesis satisfactory or a long-term funding
mechanism isin place to pay for treatment. We did so because we believe that after 1 year
there is considerably less risk that something will go wrong. The proposed final
regulations are aso clear that release of the financia guarantee does not end the
operator’s liahility if ements of reclamation fail.

14.89 Comment: BLM mug undestand that surety underwriters are accepting the full risk of
the reclamation obligation. If release of the guar antee isuncertain or too far into the
future, surety smply will not be availalle, and certain guarartees will not be obtainable.
Surety isabusness, not aservice. Thisbusnesswill not expose itsdf to unacceptable
riks. In addition, “most appropriae technology and practices’ is difficult or impossible to
bond for, and has the potential to render many operations uneconomic. Bonding for site-
specific applications best suited for the project are preferred.

Response: The proposed final regulationsdo not extend bond rdease far into the future.
Bond release is always less than certain, being as it is contingent upon satisfactory
performance of reclamation. The find proposed final regulationsdo not includethe term
“mog appropriae technology and practices.”

14.90 Comment: The proposed regulation covering bonding was carefully and cleverly crafted
to appear reasonable, but in practica termsit iswholly unreasonable. | am aware of no
surety company or financial lending inditution in Alaska that would write a bond or letter
of credit, or make aloan, collateralized or not, to a miner operating under the proposed
bonding regulation. To do so would expose financial ingtitutions to severe criticism by the
FDIC because of the high but uncertain risk involved. Surety companies almost never
write bonds unless they are assured that their risk isdefined and limited and the person or
company being bonded is financialy capable of ensuring that the surety company’s risk is
nearly nonexistert.
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14.93

Response: Theprovidons addressing release of the finandd guaranteeclearly place limits
on the risk that a surety would beliable for. Operators can mange bond cogs and risksto
their suretiesby devel oping comprehend ve red amation plans and peforming reclamaion
concurrent with mine operations so as to lower ongoing reclamation liabilities.

Comment: 3809.592; 64 Fed Reg. at 6465 T he proposed limitation of reductionin a
bond by only 60% upon completion of surface reclamation is unaccept able and should be
deleted. The BLM should consider the state provisions handling the reduction in bonding
as the bond represents actual cost requirements to complete redamation As reclamaion
is completed, the bond should be released dollar for dollar with the activitiesor tasks that
are satigadorily completed. Thereshould be no abitrary “retention” for contingency or
nonquantified or unanticipated purposes.

Response: Releasing financial guarantee on adollar for dollar bass would create a
somewha mor e cumbersome process than relying on afixed percentage. In addition, it
would create a greater risk that toward the end of the reclamation process the financial
guarantee would not be adequate to cover the cost of the remaining reclamation if the
actual cost to complee earlier phases of reclamation exceeded the esimate. Whether to
release 40, 60, or 80 per cent of afinancial guarantee is admittedly a somewhat imprecise
decison. Inthe proposed fina rule we chose 60 percent to assure that fundswould be
available at the end of the reclamation process. The arguments on both sides of the issue
suggest to us that our proposal took a reasonable middle ground. Therefore we decided
not to change the percentage of the financial guarantee we will release.

Comment: Section 3809.582 Ciriteriafor release of financid guarantees should be
stipulated in advance, in the approved plan of operations. Additiona criteriamust not be
applied after Plan approva. Bonds or guarant ees cannot be obtained if the criteriato be
met for release are not reasonable and clearly defined in advance. T he criteria should be
specific to the project and clearly defined in the approved Plan of Operations.

Response: BLM will not rease the financid guarantee until we determine reclamation is
compete Thestandard is thereclamaion plan in the Notice or approved Plan of
Operations. The sole criterion for judging whether you met the standard is the successful
completion of reclamation.

Comment: Transfer of Operationsand Impact on Financial Guarantee - 3809.593 If an
operator tranders an operation and obligaion to another operator, and that operator
provides a satisfactory guar antee, the origina operator's financia guarantee should be
released in full. Just asimportant as establishing clear responsihility for reclamation for dl
portions of atransferred operation is the need to establish a clear mechanism for how the
guarantees are to be released. Thisis nat clear in thissub-part.
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Response: We bdlievethis sectionis clear. When BLM approves a new guar antee the
previous guarantee may be released.

Comment: 3809.580 should berevised to ensure that an operaor would be permitted to
request BLM’ sapproval for a deaease infinancid guarantee if the estimated reclamation
costsdecrease asa reqult of amodfication. Again, BLM should consider the state
programsthat goecifically requires the guarantee to cover definable redametion
reguirements.

Response: We agree. The proposed find regulations clarify the regulatory text by
changing the word “inareases” to “changes’” and making conforming editorial changes.

Comment: The release of a financid guarantee need not be tied to a definitive release of
liability for redamation, but the ligbility for redamation of a least Notice-levd activity
should have a defintive termination. British Columbiadoesit. Why can't BLM make
such adecision for disturbances as smple as Notice-level activity? A rule addressing
definitive termination of liability for Notice-leve activities upon notice from BLM should
be added as 3809.337.

Response: Inall casesthe operaor remainsresponsble for the impacts of ther

oper ations regar dliess of whether BLM has released their financia guarantees. The
financid guarantee is merely an enforcement tool and does not represent the limits of
ligbility for reclamation.

Comment: 3809.593; 64 Fed. Reg. at 6465 |f an operator transfers an operation and
obligation to another operator and that operator provides a satisfactory guar antee, the
original operator’s financid guarantee shouldimmedatdy be rdeased in full. Thisis not
clear in thissubpart.

Response: BLM intends that to be the case and believes that the languagein the
proposed find regulations, which gates, “Therefore, your financid guarantee must reman
in effect until BLM determinesthat you are no longer responsible for al or part of the
operation ,” cannot be read to suggest that BLM would not promptly release the financial
guarantee.

Comment: Theincrementa release provisionsin proposed Section 591 must aso be
revised. BLM has proposed to reduce the financial guarantee “by not more than 60
percent of the total guarantee when the operator compl etes backfilling; regrading;
establishment of drainage control; and stabilization and detoxification of leaching
solutions, heaps, tailings, and similar facilities on that portion of the project area.” 64 Fed.
Reg. 6422, 6444. Thisprovision is unjudified, andthe exanple BLM relieson
accentuatesits error. BLM dates that if an operator completed regrading 50 acres of a
100- acre project area, the operator could seek release of 60% of the financial guarantee

Comments & Regponses 286 Financial Guarantees (Bonding)



applicableto the 50 acres. 1d. But the redities of reclamation suggest that regrading
costs typically constitute closer to 90% of the total reclamaion costs. BLM'’s slection of
an arbitrary percentage ignores those issues; the provisgon should be revised to authorize a
dollar-for -dollar release based on the amount of work performed.

Response: Releasing financial guarantee on a dollar-for-dollar basis would create a
somewha mor e cumbersome process than relying on afixed percentage. In addition, it
would create a greater risk that toward the end of the reclametion process the financial
guarantee would not be adequate to cover the cost of the remaining reclamation if the
actual cost to complee ealier phases of reclamation exceeded the edimate. Whether to
release 40, 60, or 80% of afinancial guarantee is admittedly a somewhat imprecise
decision. In the proposed rule we chose 60% to assure that funds would be available at
the end of the reclamation process. The argumentson both sdes of the issue sugged to
us that our proposal took a reasonall e middle ground. Therefore wedecided not to
change the percentage of the finandal guarantee we will release.

14.98 Comment: We strongly oppose the proposal to release the financia guaranteeto the
mining claimant after a clam ispatented, per 3809.592, unless the patented surface has
been satisfactorily reclamed. A patent will fee-ample the surface and automaticaly default
the responsbility of reclamation of the private surface to the state, which will have no
financia guarantees of reclamation. BLM’ s financia guarantees should be assigned to the
state on a pro rata basis because the claim may be partidly patented or reclaimed.

Response: We agreethat onceland is paented BLM is nolonger aparty inintereg with

respect to thereclamation of the patented land. BLM would, however, retain portions of

afinancia guarantee whose purposeisto guarantee reclamation of the public lands.

BLM would work with States to see if portionsof the bond canbe tranderred to States to
meet State bonding requirements. Because this islikdly to vary among the States, we did
not incorporat e these suggestions into the proposed final regulations.

14.99 Comment: Liability after Release of Financia Guarantee. 3809.592(a) statesthat the
release of the financid guarantee does not rd ease the mining daimart or operaor from
responsibility for reclamation of the operations should reclamation fail to meet the
standards of this subpart. An operator’s liability with respect to the guarantee MUST
terminate upon release of the guarantee. BLM should ingead not rel ease the financial
guarantee until the reclamation isdetermined to meet the standards. Infact, this appears
to be theintent of 3809.591, which establishes how BLM may reduce the amount of the
financial guarantee. If all reclamation is complete and al applicable standards have been
complied with, ligbility should betermnated. Nothing in FLPMA envisionsthat damants
could be held perpetualy liable for complying with BLM regulations.

Response: We pointed out that the issue of residual responsibility for a project area after
release of the financia guarant ee has come up many times since 1980, and the current
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rules do not address this. We continue to believe that this provision is needed to cover
Stuations where, aswe dated in the preamble to the proposed rule, “for example, atotdly
regraded and revegetated dope beginsto dump or fail. If BLM could not require the
operator or mining claimant to come back and fix the problem, unnecessary or undue
degradation of public lands caused by the operator’ s activities would be a likely reault.”
None of the arguments against this provison get at the issue of liability for problemsthat
are clearly the result of mining operations and may show up later. Clearly, liability and
release of the guarantee are separate issues. And even after release of afinancial
guarantee operators must be hdd liakle for the consequences of thar activities.

Comment: Release or Reduction of Financial Guarantee - 3809.590 The
reference to “subsequent” for inspection of the reclamation asto when the
operator will benotified whether reclametion is acceptableis inadequate. There
should be a wdl-defined time frame within whichBLM mug notify an operator
about the leve of acceptance of reclamation. The intent is to determine as quickly
as possible that the reclamation obligation has been met and to get the guarantee
released as soon theredfter as possible

Response: We chose to change the current rule that requires written waivers of joint
ingpections, and not to establish atime frame for when ajoint ingpection can occur. We
intend to promptly inspect the reclaimed area, usually within 30 days. But whenwe
inspect dependsnot only on our workload, but the operator’s availahlity. Weather
conditions may delay ingpections. If wewere to have atimeframeintherule, wewould
be establishing an inflexible process that, in the event of mutually agreed upon delays,
could trigger unnecessary administrative burdensto justify the delay. Requiring the
release within afinite number of days serves no public purpose because the effort to act
withinthe time frame could lead to the inappropriate release of some guarantees or time-
consuming appeals when we have legitimete reasons for delaying the release.

Comment: Length that Financial Guarantee must be Maintained - 3809.582
Standards that must be met before release of a guarantee are stipulated in the
approved Plan of Operaions. Arny other standards should not apply. Bonds or
guarantees cannot be obtained if the standardsto be met for release are not clearly
defined and reasonable. The standar ds should be specific to the project and clearly
defined in the approved Plan of Operations, not generic SMCRA-like standards.

Response: The gandad is thereclamation plan in the notice or gpproved Plan of
Operations. The sole criterion for judging whether you met the standard is the successful
completion of reclamaion. BLM believes the regu ation is clear and therefore we did not
change language.

Comment: This sedionshould d< state that a bond will be rd eased upon
transfer of the property to a new owner with BL M approval and a replacement
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bond.

Response: 83809.593 makes it clear that a bond can be released when you transfer your
operation and an adequate financial guarantee has been accepted.

14.103 Comment: 3809.592(a) provides that the release of the finandal guarantee does
not releasethe mining claimant or operator from resporsibility for reclamation of
the operations should reclamation fail to meet the standar ds of this subpart. This
provison is both inconsstent with other portions of the financid assurancerule
and beyond BLM’ s authority to impose. Sections 3809.590 and .591 establish
BLM'’ s responsbility for determining whether reclamation has been successful and
meets standards. Presumably, BLM will not release the posted financial guarantee
unless the reclamation satisfies the standards under which the operations was
approved. Though an operator may or may not be lialde for future environmental
problems under CERCLA, RCRA, or other federal or state legal authorities,
FLPMA provides no basisfor BLM to declarean operator perpetually liable.
FLPMA is a regulatory, not remedial, statute. Under FLPMA, BL M hasauthority
to impose regulatory requirements and standards and see that they are met. BLM
has no FLPMA authority to go further and to declare perpetual liability. Indeed,
even though BLM has some remedial and enfor cement authorities ddegated to it
under CERCLA, those authoritiesmay goply here but they do not include
declarations of liaility. Liability under CERCLA or other remedid authoritiesis
determined in the end in courts, not by pronouncement in regulations.

Response:  In the preamble to the proposed rule (See 64 FR 6444), BLM anticipated
these types of objections to paragraph (a). We pointed out that the issue of residual
responsibility for a project area after release of the financia guarantee has come up many
times since 1980 and the current rules do not addressthis. We continueto believe that this
provision is necessary to cover situations where as we stated in the preamble to the
proposed rule, “for example, a totally regraded and revegetated slope begins to dunp or
fal. 1f BLM could not require the operator or mining claimant to come back and fix the
problem, unnecessary or undue degradation of public lands caused by the operator’s
activities would be alikely result.” None of the argument s againgt this provision get at the
issue of liability for problenms that are clearly the result of mining operations and may show
up later. Clearly, liability and release of the guarantee are separate issues. And even after
release of a financia guarantee the operator must be held liable for the consequences of his
or her activities. Where it can be established an operator’s activities hasled to the
problems FLPMA provides authority for holding an operator responsible, regardless of
how much time has elapsed. We induded the provigons because not because we
anticipat ed alarge number of cases where we would direct an operator to come back and
fix problems but because BLM must balance the operaor’ sexpectaions with our duty to
take geps to prevent umecessay and undue degradation Acoordingly wedid not
incorporate the suggestion into the proposed final regulations.
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Comment: Asdrafted, this subsection [3809.590] is open-ended and needs
careful thought. In particular, the Department of the Interior has presented no
compelling reason for providing inspection without the owner/operator as isthe
case in the existing 3809 regulations. The proposed regul ations establish an
indefinite/open-ended time line of: a“ prompt” inspedion, a later written decision
without a time reguirement, and then a 30-day public comment period at theend.
Assuming sandard time frames for a D epartment of the I nterior decison, a smple
decision would require more than 3 months as follows:. day 1, application filed; day
5, ajoint field exam scheduled 7 days later; day 13, joint field examand proposed
decision discussed; day 21, formal decision prepared and submitted to the state
director; day 31 BLM dedsion signed; day 33, owner operator receive formal
decision; day 35, notice puldished in local newspaper; day 64, someone requests an
extenson of 30 days to comment; day 70, BLM approves the request for 30 more
days to comment; day 95, BLM rendersa finad decison. Thishypothetica time
line of 95 days to react to a request for relinquishment or reduction of arequired
financial guarantee as a result of the owner/operator and BLM regular on-the-
ground mining operation is too long. Theabove timeline is substantially longer to
the extert the gate director shifts decision making to BLM’s Washington Officeor
to the Secretary of the Interior.
Response: We chose to change the current rule, which requires written waivers of joint
ingpections and not to establish atime frame for when ajoint ingpection can occur. We
intend to promptly inspect the reclaimed area, usually within 30 days. But the time when
we do it degpends not only on our workload but on the availahility of the operaor.
Weather conditions may delay inspections. If the rule included atime frame in the rule,
we would be establishing an inflexible process tha, inthe evert of mutually agreed upon
delays, could trigger unnecessary administrative burdensto justify the delay. Requiring
the release within afinite number of days serves could be counter productive because the
effort to act within the time frame could lead to the inappropriat e release of some
guarantees or time consuming appea s when we have legitimate reasons for delaying the
release.

Comment: Revise .590 to require BLM immediately to publish anotice of the
request for reduction or release of the financia instruments and the date of the
joint field inspection so tha interested persons can atend.

Response: BLM intendsthisruleto permit an increase in public review of mining. The
release of the financial guarantee is animportant step in the mine closure process.
Allowing the public to commert is also an important part of public participation, which
should add valueto BLM review, providing another check and balance on BLM. But the
logigtics of including the public on the formd inspection could result in many of the same
problems tha we considered indeciding not to adopt the proposal for “citizen
ingpections’ in the proposed fina regulations. T herefore we did not adopt this suggestion.
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Comment: Deete .594(c) because it dedls only with access. It isnot a “mining
operation” under the 3809 regulations because no federd mingalsare involved.
BLM hasfull authority to reguae access on public lands, but the appropriate
requiremerts are in the right-of-way regulations This proposed provision gives
the impression that the Department of the Interior intends to regulate proper
mining operations on land owned by Alaskan native corporations, patented mining
claims, state and local governments, and the Forest Service if access to the mineral
deposit isBLM’s only action. This is not appropriate.

Response: We agree that the proposed provison was awkward and out of place. The
proposed find reguations do not contain 83809.594(c)

Comment: Proposed 3809.592 is objectionalde for similar reasons: it proposes
that an operator’s (or mining claimant’s) liability would not terminate upon bond
release. BLM justifiesits proposal stating that “[i]f BLM could not require the
operator or mining daimart to comeback and fix the problem, unnecessary or
undue degradation of public lands caused by the operator's activities would be a
likely result.” 64 Fed. Reg6422,6444. FLPMA doesnot include liability
provisons comparableto CERCLA; it does not grant BLM authority to hold
operaors (or mine damants perpetudly ligble. The concept of finandd security
release is predicted on the notion that when reclamation plan requirement s and
environmenta standards or criteria have been met, the bond is released and the
operator’s obligations deemed fulfilled. Indeed, BLM’s own statements reflect
that fact: “BL M does not anticipate alarge number of cases[in which it would
require an operator or mining clamant to come back and fix aproblem]...and, in
any event must balance an operator’ s reasonabl e expectation of the finality of final
financial guarantee release with BLM’s [FLPMA] responsibility....” 64 Fed Reg.
6422, 6444. Inlight of BLM’s own analysis, proposed Section 592 should be
deleted.

Response: We pointed out that the issue of residual responsibility for a project area after
release of the financia guarantee has come up many times since 1980, and the current
rules do not address this. We continue to believe that this provision is needed to cover
Stuations wher e as we stated in the preamble to the proposed rule, “for example, atotaly
regraded and revegetated dope beginsto sump or fal. If BLM could not require the
operator or mining claimant to come back and fix the problem, unnecessary or undue
degradation of public lands caused by the operator’ s activities would be a likely reault.”
None of the arguments against this provison get at the issue of liability for problemsthat
are clearly the result of mining operations and may show up later. Clearly, liability and
release of the guarantee are separate issues. And even after release of afinancial
guaranteethe operator must be held liake for the consequences of his or her adivities.

Comment: Delete .591(a). Obligations to meet water quality standards, heap
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leach detoxification, and related water quality facilities are the responsbility of the
state or EPA and are included in those authorizations. In Alaska, bonding for heap
leach facilities, solid waste disposal, and tailings ponds are permitted and bonded
under authority of the AlaskaDepartment of Enviromrmental Conservation
(ADEC). The AlaskaDepatment of Natural Resources approves dams for safety
and regul ates long-term dam maintenance and for reclametion of disturbed areas
not covered by ADEC permits.

Response: This paragraph explains that the section applies only to financial guarantees
and not to long-term trust funds. We believe it is appropriate and have retained it in the
proposed final regulations. Regardless of the existence of bonds held by other entities, the
BLM-held finandal assurance mug guarantee the performance of all reclamation covered
by a Plan of Operations or a Notice.

Comment: Revise .591(b) to provide that 80% of the total financial guarantee
will be released because only the cost for revegetation remains. This is because
requiring 40% for only revegetation is not reasonable. The remaining 30% could
be released on the bass of 10% whenthe first year seedling meets the standard
spedfiedinthe goproved redamation plan and the last 10% when therevegetation
standard is met as defined in the approved Plan of Operations. Note that the total
financial guarantee included a cost for BLM to implement the approved
reclamation planin the event of default. Accordingly, the remaining 30% iswell in
excess of any third-party contract to complete revegetation.

Response: Whether to rd ease 40, 60, or 80% of a financid guaranteeis admittedly a
somewhat imprecise decision. In the proposed rule we chose 60% to assure that funds
would beavalable at the end of the redamationprocess. The argumerts on both sides of
the issue sugged to us that our proposal took a reasonable middle ground. Therefore we
decided not to change the percentage of the finandal guarantee we will release.

Comment: | recommend that .591 be revised to establish the NEPA compliance
process, as incorporated in the approved Plan of Operations, as the means to
determine the amount of financial obligation to be released by BLM as each
disarete phase of reclamation iscompleted.

Response: BLM decided not to adopt the suggestion to use the NEPA document to
determine financia release anounts at discrete phases of reclamation. This process would
overly complicae the NEPA document and probably extend the period of NEPA review
before Plans are approved. It aso would have the same problens of releasing the financial
guarantee on a dollar-for basis as discussed above. Also, most plans undergo many
changes, and BLM and the operator would have to review the financial guarantee release
points as they review each modification. Sucha processwould be overly burdensome to
BLM, states and theoperator.

Comments & Regponses 292 Financial Guarantees (Bonding)



14.111 Comment: Release of financia guarantees. Within what time limt will BLM
publish the “notice of financid guarantee” in aloca newspaper? We recommend
that it be done no later than 30 calendar days after the date that reclamation is
completed in the project area. Also, whenthe 30-day comment period has ended,
BLM imposes no time limit imposed for retur ning the financial guarantee to the
claimants, as written. We recommend that the regulation is written to specify that
financial guarantee monies should aso be returned no later than 30 days after the
public comment period ends, assuming that BLM receivesno s gnificant comments
that require followup action.

Response: BLM will publish anotice of financiad guarantee after theinspection is
complete and before we expect to release the financial guarantee. We will quickly review
the public comments and determine whether they should affect the release of the
guarantee  Upon making that decision, wewill rd ease the guarantee. Aswithall rules of
this conplexity, we will prepare guidance to assure that all fidd offices know how to
implement each section of the final rule. Giventhe differencesinthe Sze and complexity
of mnesand the number of comments we might receive, we deermined that thetime to
andyze commerts will vary greatly. Therefore we choosenot to limit the time for
analyzing comments.

14.112 Comment: The term “promptly ingoect” istoo vague. What does*promptly”
mean? Theword promptly should be dropped and the sentence rewrittento say,
“The operator will coordinate with BLM so that the reclaimed areaisinspected by
BLM as soon asreclamation operations are complete, and while equipment is ill
present at the Steto complete additiona reclamation work, if required.” With no
time limitation, the BLM inspection can takeplace at any time after cessation of
operations. If BLM decides that more reclamation work is needed, the claimant
may be forced to pay expensive or prohibitive mobilization costs to bring
equipment back to the small, Notice-level project site.

Response: We chose to change the current rule, which requires written waivers of joint
ingpections, and not to establish atime frame for joint inspections. Weintend to promptly
inspect the reclaimed area, usually within 30 days. But whenwe inspect the area depends
not only on our workload but on the operator’ s availability. Weather may delay
inspections. If the rule had atime frame, we would be establishing an inflexible process
that, in the event of mutually agreed upon delays, could trigger unneeded administrative
burdens to judtify the delay. Requiring the release within afinite number of days serves no
public purpose because the quest to act within the time frame could lead to the
inappropriate release of some guarantees or time-consuming appeals when we have
legitimate reasons for delaying the release.

14.113 Comment: Sec. 3309.591(c): This section addressesrelease of the bond but not
the long-term funding mechanism. T here needsto be a section addressing the
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release of long-term fund ng mechanismsif the anticipated problem never occurs
or is elimnaed before reclamation.

Response: We dedded not to include language addressng the release of along-term
funding mechanism (trust fund) established under §3809.552 should the anticipated
problem never occur or be elimnated before reclamation. 1f the problem does not occur
or iseliminated, the BLM field manager may releasethese fundsas part of the redamation
release process. It isdifficult to foresee an instance where BLM approves a mine plan and
requires along-term funding mechanism that turnsout to be unneeded. Infact, the only
foreseeable reason for thisto occur would be the result of a Plan of Operations
modification tha significantly changes the nature of the Plan. With each modification
§3809.580 allows the operator to request a decrease in the amount of the finandal
guarantee. T his provision would cover the long-term mechanism.

Comment: BLM should fdlow thestates lead on thisor there will be conflicts
between the state and BLM over closure with no proposed authority designated
for resolution. The bond needs to be redeemable and released by only one
authority, the gtate, which administers both public and private lands. T here should
be NO public comment on rdease of financid guarantee. | f BLM insststhat public
comment is needed for this component, then the comment period should be no
longer than.

Response: BLM has the responsibility for assuring complete reclamation and that
unnecessary or undue degradation on the public lands doesnot occur. Thus, BLM would
remain involved in release of the financia guarantee. BLM would work closely with the
Statesin this process. We believe that public comment is an important process. The
proposed final regulations include a30-day public comment period before final release of
the financial guarantee.

Comment: The referenceto “prompt” ingpections of reclaimed areas and
“subsequert” operator notification of release of financial guarantee is inadequate.
The time frame within which BLM mug notify an operator regardi ng reclamation
acceptance should be well defined (in days). The objective should be to determine
as quickly as possible that the reclamation obligation has been met and to release
the guarantee as soon as possible thereafter. Public participation in the
determination of release of abond will delay the process. Other concerns include
ligbility issues in allowing the public onto mine sites, issues of objectivity, and
quaifications. We believe the “ science” and objectivity in determining the
appropriatenessof bond release could be compromised by pressurefrom members
of the public who are unqudified to make such determinations. BLM isthe
representative of the public (so isthe state). That should be sufficient in providing
“public” involvement.
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Response: BLM intends thisrule to permit an increase in public review of mining. The
release of the finandal guaranteeis animportant step in the mine closure process.
Allowing the public to comment is also an important part of public participation, which
should add value to the BLM review in providing another check and balance on BLM.

Comment: EPA strongly recommendsthat reclamation and closurerequirements
be amended to require that air emissions (fugitive) and water runoff froma closed
unit meet Clean Air Act and Clean Water Act requirements in perpetuity. Chronic
acid rock drainage problems a mineshave clearly demonstrated that
environmental degradation that takes place after formal reclamation can be
significant. After a bond has beenreleased, EPA is often the only agency that can
address these isaues using our Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) authorities. This approach is not cost
effective. The regulations should require that the reclamation plan indude a
section on how the mining company will comply with environmental regulations
after closure and into the future.

Response: See the preamble to the 3809 reguations. The performance requirementsfor
reclamation include compliance with all applicable environmental lawsand reguations.
Thisincludesthe Clean Air Act and the Clean Water Act. Operations that were not in
compliance with these acts upon completion of reclamation would not be eligible for final
bond release.

Comment: Under Patented Mining Claims, “When your mining claim ispatented,
BLM will release the portion of the financial guar antee that appliesto operations
within the boundaries of the patented land.” What isthe purpose of this provison?
If theland is patented and thereis a problem, the United States would till likely
respond and spend money on a cleanup, so why is there not any bonding?

Response: Once theland is paented BLM is nolonger aparty ininteres with regardto
reclamaion of these lands. The providon assumesthat BLM woud retain the portion of
the financial guarantee whose purpose is to guarantee reclamation of the public lands
portion of the project. Although EPA is correct that federal funds might be needed for a
cleanup of thepatented lands, thisis not a reason for BLM retaining the finanaal
guarantee under Subpart 3809. The patented land should immediately be treated in the
same manner as any other nonfederal land.

Comment: Public Involvemert. The public has aright to be involved in every
step of the processof environmentd assessment, environmentad impacts

stat ements, and bonding issues. T he citizens of the immediate area are going to be
the people affected long-term by these mines and should havea say in every
decision making aspect. The people have aright to know the plans of a proposed
mine and to help makethe final decisiors.
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Response: The proposed find regulations dlow many opportunitiesfor public
involvement. Thisincludes aminimum 30-day public comment peiod on all Plans of
Operations and public notice on final reclamation bond releases.

Comment: Page 45, Financid Guarantees. T his aternative includes allowing the
public to comment before find bond release. It isnot sated how comments would
be solicited or handled, the time frames for doing so, or the recoursefor
differences Also, the vdue of this public comment is not discussed. The magjority
of the pubic is untrained inreclamation sciences. Isnt this best left to
knowledgeable and trained professionals?

Response: BLM doesnot believe alack of expertisewill make the process meaningless.
Members of the public could provide useful information to BLM. We view the
opportunity for outsde partiesto comment asapostive. BLM will review public
comments quickly and determnewhether they should affect the release of the guarartee.
Upon making that decision, we will release the guarantee. Aswithdl rulesof this
complexity, BLM will prepare guidance to assurethat dl field officesknow how to
implement each section of the final rule. Giventhe dfferencesinthe dze and conplexity
of mines and the number of comments BLM might receive, we determined that the time it
will take to andyze commentswill vary grestly. Therefore we choose not to limit the time
to analyze comments.

Comment: Battle Mountain Gold suggeds that BLM, through guidance, drect its
offices to include a discussion of the methodology for financial guarantee
cdculations in NEPA documents and encourage public comment on that issuein
accordance with other NEPA requirements and procedures.

Response: The proposed final regulations encourage public discussion of the financial
guarantee as part of the El Sprocess. Inaddition, BLM will provide guidanceto field

Comment: Battle Mountain Gold understandsthe role of public participation in
the NEPA process but questions whether a separate requirement for a financia
guarantee amount would be producive. First, the calculation of the amount of
financial guarantee is largely a mathematical exercise. There are gandard sources
of dataand methodologies for cdculating the cost of implementing specific
reclamation messures. Puldic comment would not be helpful in that exercie.
Second, many states have adopted regulatory guidance on bond cal culations,
including specifying particular sources for cost data, assumptions on overhead or
adminidrative costs, ec. Again individual commentson tha process would not
be particularly helpful or ingghtful. Third, Battle Mountain Gold is particularly
concerned about how the proposed 30-day public commernt period might affect
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exploration. Asapracticd matter, 30 days may consist of athird of the time
involved exploration or construction in some areas. Adding 30 days to the review
period for an exploration project could have significantly adverse affects.
Moreover, because BLM will have to review and respond to comments, the 30
days for public commentswill translate into at least another 45-day delay, even on
minor projects.

Response: See preamble to the 3809 regulations.

Comment: At theElko public hearing, BL M acknowledged the need for timely
release of bonds for small operations, particularly exploration projects, and noted
that the provisons of proposed 3809.590-which required public comment on
release of bonds for Notice-level activities—-might not have correctly reflected the
intent of the 3809 Task Force.

Response: The proposed final regulations do not include public commert on the release
of financial guarantees held to conduct Notice-level activities.

Comment: 3809.411(d) requires BLM to accept commerts on the amount of
financid guarantee, and 3809.411 (a(4)(vi) gates BLM may not approve aPlan of
Operations until it completes a review of such comments. T hese requirements will
add extensive time to the BLM review process and increase BLM’s workload
without increasng the usefulness of BLM’ ssurface management regulations

BLM and the g ates have expertise in setting financia assurance, and it is not likely
that the genera public will be ableto add anything to that process. Moreover, if
public comments are believed appropriate, they should be solicited in the same
manner and according to the same time frame that apply to other issuesin the
NEPA process. The financid assurance amount should be established after the
NEPA process has closed through an administrative process similar to the process
used in California

Response: The proposed regulations were changed in the proposed final rules to seek
public comment onthe entire Plan of Operaions. Thiswould allow public comment on
the amount of the financial guarantee as part of the NEPA process. BLM will review
commerts on the bond along with all other comments before issuing a decision on the Plan
of Operations.

Comment: BLM proposesa new requirement of a 30-day period of public
comment on the bonding amounts, that is financid guarantees for exploraion
disurbances even if the disturbance is under 5 acres. Such a 30-day public
comment period will slow down the permitting process, thereby meking it more
expens ve and more difficut to carry out minerd exploration, and this provison
will have no environmentd bendit. Higher costssimply translate to less money for
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testing the ground and fewer people working.

Response: The proposed final regulations allow public comment on the entire Plan of
Operations not just on the amount of the financial guarantee, this may occur as part of the
NEPA process. BLM will review these commerts along with all other comments before
issuing decisions on Plansof Operations.

Comment: BLM should pay interest for any new or extended time frames dedling
with refunding financid guarantees when it isclear the owner/operaor hasfully
complied with the contract with BLM as goecified in theapproved Plan of
Operations.

Response: BLM will promptly rdease a bond once the operaor meets reclamation
requirements and BLM inspects the operation to assure that reclamation is complete and a
30 day comment period occurs. No authority exists for paying interest on a financial
assurance, nor would it be justified.

Comment: If the financial guarantee is properly considered in the NEPA process,
no special additional comment period is needed. Adding more time to the already
cumbersome and lengthy permitting decison process by BLM and the Forest
Service isnot consistent with NRC study (NRC 1999).

Response: Allowing comments during the NEPA process should not extend the time it
takes to process a Plan of Operations. Likewise, the release of the financial guarantee
doesnot affect permitting on-the-ground operations and therefore is nat incondgent with
the NRC sudy.

Comment: The period for comment on bond rel eases should be extended to 60
daysto give the puldic adequate time to review the facts, consult with experts, etc.

Response: The proposed final regulations continue to provide for a 30-day comment
period. We believe thisis adequate time.

Forfeiture

Comment: Proposed 3809.595 addresses the circumstances under which BLM
“will” intiate forfeture. Two important changes are needed. First, the sedion
should state “BLM may initiate forfeiture” rather than “BLM will.” There isho
reason for theregulaions to sugged a duty or obligation on BLM’ s part to initiate
forfeiture without any recognition of the circumstances. Second, subsection (b)
must be deleted because it suggeststhat BLM may initiate forfeiture for any
violation of the terms of a Notice or Plan of Operations. Finandal guarantees are
just that—a guarantee of performance of reclamation. They are not an ater native
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mears of enforcing permit terms or penalizing an operator for noncompliance.

Response: The proposed final regul ations changed the language from “will” to “may.”
We agree that the rule should not require BLM to hastily initiate forfeiture and paragraph
(b) is not intended as penal provision. A violation of the termsof the approved Plan of
Operations may cause unnecessary or undue degradation that requires immediate
reclamation. In some cases the operator may not be willing to reclaimthe disturbance.
For this reason, we declined to delete paragraph (b).

Comment: Section 3809.596, Forfeiture of Financial Guarantee. Federal
procedur es involving administr ative law judges and the Interior Board of Land
Appeals are considerably more protracted than state-level procedures. Will aBLM
“gringency tes” of the difference between federd- date forfeiture procedurestilt
in the federal direction because of the gringency, when state procedures can nmore
quickly resolve on-the-ground problems?

Response: The purpose of these regulationsis to prevent unnecessary or undue
degradation. Thisis aways most quickly achieved if the involved parties can get together
at an on-the-ground location. We hope that we will rarely initiate forfeiture procedur es,
and in dl cases BLM and the gate should try to work together to resolve the issues
leading to forfeiture before we initiate such actions. But if the operator, state, and BLM
cannot agree on acourse of action, BLM must act on behaf of the Secretary of the
Interior to prevent unnecessary or undue degradation. Therefore we decided to keep the
proposed language in the proposed final regulations.

Comment: BLM'sforfeture provisons (proposed 3809.598) are d<o flawed in
other ways, they would establish that operat ors and mine clamants are jointly and
severally liable for cogs where afinancial guarantee is forfated and insufficent to
cover reclamation. BLM has no authority to propose such arequirement, and no
one will provide for guarant ees under this concept. Parties should be liable for no
more than their share or interest in an operation. Otherwise, what is the purpose
of cdculating the bond in the first place? The industry should not be responsble
for underwriting BLM’ sinability to properly calculate the proper bond amount.
Moreover, the proposal dsregards the reditiesof many mining operations for
which land status can involve a multitude of different mining claimants. The joint
and several liahlity provisions should be diminated.

Response: BLM hasrevised the fina rule (section 3809.116) to clarify the joint and
severd liability provisons. The fina rule provides that mining clamants are responsble
only for obligations arising from activities or conditions ontheir mining claims or millsites
Asexplained in the preamble to the rule, BLM believesthat its final rule is authorized by
law and iswell-supported. BLM agreesthat if reclamation is performed properly and
bonds are sufficient, then the added liability provisions will not need to be implicated. But

Comments & Regponses 299 Financial Guarantees (Bonding)



14.131

14.132

14.133

if unperformed obligations that are not covered by a financid assuranceremain, thenitis
helpful to have express liability provisonsin BLM’'srules.

Comment: States, not BLM, should be the agency to collect a forfeited
guarantee, at BLM’s reques. BLM should egablish thisprocedurewith the state
in an agreement at the outset of the permitting and bond-cal culation process.

Response: Because BLM isthe agency acting to protect federd lands, we believeit is
prope tha BLM serve asthe oollection agency. Conversdy, if the date were to intiate
forfeiture procedures for activities on nonfederal lands, it isappropriate for the state to act
asthe collection agency. BLM would work Statesto establish mutudly acceptable
procedures.

Comment: Initiation of Forfeiture of Financial Guarantee - 3809.596. A notice
to surety should also be required as wdl as notice to the operator. The process to
remedy default needsto alow an opportunity to fix the problem in areasonable
period of time, for BLM to review the corrective action thereafter, for the operator
to respond to the review and improve on theremedy if possible, and only
afterwards for notification of forfeiture to occur. This procedure would protect
the operator from overzeal ous enforcemert by the odd rogue adversarial regulator.
Sometimes conditions of default are not necessarily adirect function of operator
failure. The ability to remedy the default could be impared by weather, seasonal
constraints, and other conditions normally outside of the operator’ s control.
Appropriate |atitude to remedy default needs to be accommodated here.

Response: The proposed final regulations do require BLM to notify the surety when we
issue a decision to initiate forfeiture. The regulations were modified to provide greater
flexibility in initiating forfeiture actions. In addition, the State Director appeal's process
should provide immediate protection fromoverzed ous enforcement.

Comment: 3809.597(b) Add “, including repayment to BLM of funds used to
continue interim reclamation operations.” (Seethe previous commerts for subpart
3809.552.) Where the operator abandonsthe project area, BLM would have to
use its own funds to pay for running the pumps to keep thepondsfrom
overflowing. Therefore the regulations should state that BLM can recover those
costs once the financial guarantee has beenforfeited to BLM.

Response: The proposed final regulations make it clear that the estimete of the financial
guaranteeis calculated asthough BLM wereto contract for the reclamation work. We
interpret this to mean any stabilizing and reclaiming of an operation when the operator is
unableor unwilling to do so. In addition, the operator is liable for any costs that exceed
the amount of the financial guarantee.
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14.134 Comment: Define the term “owner/mining claimant” as used in the enfor cement
and forfeiture provisionsin .596. This also should be linked to the term “ project
ared’ since there may be multiple owner ships of a mineral property that are only
partialy included within an application and subsequent BLM approved mining
operaionon the “project area” Assurethat the final definition is applied by both
the Fores Service and BLM in the same manner.

Response: We have defined mining claimant in the proposed fina regulations. The

mining claimant is normally the owner of the claim. Clearly BLM will not take
enforcement action except when an activity affects public lands.
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